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SECTION A

This outline is designed to provide general information on the
subject matters covered.
It is not intended to provide either a
complete survey of all possible developments or a comprehensive
explanation or analysis of those developments mentioned. Readers
should consult the original source materials referenced. Furthermore, this outline is not intended nor should it be used as a
substitute for specific legal advice or opinion.
Finally, this
outline is published with the understanding that the publisher is
not engaged in rendering legal service.
Note: The author is currently, or in the future may be, engaged in
representing clients in lawsuits and other proceedings which
directly involve some or all of the materials set forth in this
outline. No statements contained herein or any statements made by
the author during his presentation should be construed as the
position of those clients for purposes of those proceedings. Nor
should such statements be construed as precluding the author from
advocating any position on behalf of those or other clients.
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1819

Bank Insurance Agent Powers In Kentucky - A Historical Summary.

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819)
Supreme Court declares unconstitutional, under the
Supremacy Clause, a Maryland statute imposing a
tax on the branches of the Second Bank of the
United States.
Congress has the authority to charter the Bank
under "its great powers to lay and collect taxes;
to borrow money; to regulate commerce; to declare
and conduct a war; and to raise and support armies
and navies." rd. at 408.

1864

National banking system established.
Act of June 3,
1864 (13 Stat. 99).
Some limited deference to state law is explicitly
provided for.
For example, §30 of the Act
expressly provided that the interest rate national
banks generally could charge was "at the rate
allowed by the laws of the state or terri tory
where the bank is located, and no more".

1869

Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1869)
Virginia could penalize Virginia resident for
selling insurance for a New York insurance company
without a Virginia agent's license.
Virginia's licensing laws did not violate the
dormant Commerce Clause because "issuing a policy
of insurance is not a transaction of commerce".
rd. at 183.

1875

Farmers' and Mechanics' Nat'IBank .v. Deering, 91 U.S.
29

(1875).

state cannot impose upon a national bank a usury
penalty which is more stringent than that imposed
by federal law.
Congress' -authority to establish and regulate
national banks is the same basis as set forth in
McCulloch v. Maryland.
rd. at 33-34.
1893

Agent powers granted to Kentucky trust companies. 1983
Ky. Acts Ch. 171, p. 612, §68 (codified at K.S. 608).
A-I

"Any trust company organized under this articles
may.
. act as agent .
for the transaction
of any business.
"
Currently codified at KRS 287.210.
1899

Owensboro Nat'l Bank v. Owensboro, 173 U.S. 664 (1899).
Unanimous Supreme Court reverses a decision of
Kentucky's highest court and precludes Kentucky
from taxing the bank contrary to Congress' plan.

1916

Congress grants insurance agency powers to small town
national banks.
Act of September 7, 1916, Pub. L. No. 64-270, 39
Stat. 752, 753-754 (1916).
National bank "located and doing business in any
place the population of which does not exceed five
thousand inhabitants.
. may, under such rules
and regulations as may be prescribed by the Comptroller of Currency, act as the agent for any
fire, life or other insurance company .
"
Insurance company must be "authorized by the
authorities of the State in which said bank is
located to do business in said State".
Sole legislative history:
letter from then Comptroller of the Current, John Skelton Williams, to
Senator Robert L. Owens, then Chairman of the
Senate Banking and Currency Committee.
See 64
Congo Rec. 11,001 (1916).

1925

Saufley V. Botts, 209 Ky. 137, 272 S.W. 408 (5/19/25).
Court affirms issuance of mandatory injunction
requiring insurance commissioner to grant a
license to the President of the Fidelity &
Columbia Trust Company so that he could act as a
insurance agent writing policies on the property
held in trust by the trust company and paying his
commissions to the trust company.
Trust companies may act as insurance agents under
K.S. 208.

1925

Saufley v. Lincoln Bank & Trust Co., 210 Ky. 346, 275
S.W. 802 (9/29/25).
A- 2

Court affirms· issuance of mandatory injunction
requiring insurance commissioner to grant an
insurance agent's license to a combined bank and
trust company.
1926

First edition of United States Code.
National bank small town insurance agency statute
codified at "12 U.S.C. §92".

1944

United States v. South-Eastern Underwriting Ass'n, 322
U.S. 533 (1944)
Insurance company doing business across state
lines was engaged in interstate commerce and
therefore subject to the federal antitrust laws.

1945

McCarran-Ferguson Act enacted.
59 Stat. 33 (15 U.S.C. §1011 et seq.)
been amended) .

(has never

§1: "Congress declares that the continued regulation and taxation by the several States of the
business of insurance is in the public interest,
and that silence on the part of the Congr~ss shall
not be construed to impose any barrier to the
regulation or taxation of such business by the
several states."
§2:
" (a)
The business of insurance, and
every person engaged therein, shall be subject to the laws of the several States which
relate to the regulation or taxation of such
business.

't---------i

(b)
No Act of Congress shall be construed to invalidate, impair, or supersede
any law enacted by any State for the purpose
of regulating the business of insurance, or
which imposes a fee or tax upon such
business,
unless
such Act
specifically
relates
to
the
business
of
insurance:
Provided, That after June 30, 1948, the Act
of July 2, 1890, as amended, known as the
Sherman Act, and the Act of October IS, 1914,
as amended, known as the Clayton Act, and the
Act of September 26, 1914, known as the
Federal Trade Commission Act, as amended,
A -3

shall be applicable to the business of insurance to the extent that such business is not
regulated by State law. II
1952

United States Code states that §92 is lIomitted" from the
Code based upon the codifier's opinion that some
punctuation in a 1918 statute caused the provision to be
accidentally repealed.

1956

Congress passes the Bank Holding Company Act (12 U.S.C.
§l84l et seq.).

1956

Kentucky enacts KRS 287.030(3) effectively prohibiting
bank holding companies.
[l956 Ky. Acts ch. 80, §l].
"No person shall, directly or indirectly,
hold or own more than one half of the capital
stock of a bank or combined bank and trust
company,
exclusive
of
stock
held
as
collateral; but there is no limitation on the
amount of capital stock that may be held by
the United States or by a corporation in
which the United States owns or holds the
majority of the stock. II
Does not say anything about insurance activities
of banks.

1962

State Board of Insurance v. Todd Shipyards Corp., 370
U.S. 451 (l962).
the McCarran-Ferguson Act does not give states the
power to tax insurance covering property located
outside the taxing state because several Supreme
Court decisions rendered prior to the enactment of
McCarran-Ferguson Act held that such taxes could
not be imposed.

9/21/70

OAG 70-643 {John B. Breckinridge).
KRS 287.030 (3) [Now KRS 287.030 (4)] lIis applicable
to national banks doing business in Kentucky. II
The II state law is in the public interest as a
means of preventing the concentration of financial
power in one person or company. II

1971

Federal R~serve Board promulgated 12 C.F.R. §225.4(a) (9)
of Regulation Y listing certain insurance activities
A- 4

which were considered "so closely related to banking or
managing or controlling banks as to be a proper incident
thereto" and therefore may be engaged in by BHCls and
their non-bank subsidiaries.
upheld in part and struck down in part in Alabama
Assln of Ins. Agents v. Fed. Reserve Board, 533
F.2d 224 (5th Cir. 1976).
1972

Kentucky authorizes one-bank holding companies.
1972 Ky. Acts Ch. 174, §1.

1972

Kentucky enacts precursor to 287.030(4) which was then
(in 1972) codified at 287.030(3). See 1972 Ky. Acts Ch.
174, §1.
"No person shall, directly or indirectly, hold or
own more than one half of the capital stock of a
bank or combined bank and trust company, exclusive
of stock held as collateral, except that a person
may own or acquire more than one half of the
capital stock of not more than on bank or combined
bank and trust company, but no person who hereafter owns or acquires more than one-half of the
capi tal stock of one bank or combined bank and
trust company shall:
(a) own or acquire directly
or indirectly any capital stock in any other bank
or combined bank and trust company domiciled in
Kentucky, or (b) act as insurance agent or broker
with respect to any insurance except credit life
insurance, credit health insurance, insurance of
the interest of a real property mortgagee in
mortgaged property, other than title insurance;
but there is no limitation on the amount of
capital stock that may be held by the United
States or by a corporation in which the United
States owns or holds the majority of the stock.
As used herein,
"person" includes a natural
person, partnership, corporation, association,
business trust, voting trust, or similar organization.1I

1980

Independent Bankers Assln v. Heimann, 613 F. 2d 1164,
1170
(D.C.
Cir. 1979)
cert. denied, 449 U. S. 823
(1980).
Upholding acc regulation preventing insiders from
benefiting personally by the regular receipt of
I

A- 5

credit
life
customers.

insurance

income

sold

to

bank

"Nothing in the McCarran-Ferguson Act was intended
to affect the power of the Comptroller under
authori ty of Congress to regulate 'unsafe and
unsound' banking practices of national banks."
5/7/81

OAG 81-173 (Steven L. Beshear)
KRS 287.030 (4) prevents a bank holding company
from acquiring 100% of the outstanding common
stock of an insurance agency in Kentucky.

5/26/81

Western & Southern Life Ins. Co. v. State Bd. of
Equalization of California, 451 U. S. 648, (1981).
the Supreme Court "rejected" the "argument that
the McCarran-Ferguson Act altered constitutional
standards other than those derived from the
Commerce Clause." Id. at 655 n.6.
Applying normal Equal Protection Clause analysis
to California's retaliatory tax on out-of-state
insurance companies doing business in California
when the insurer's state of incorporation imposes
higher taxes on California insurers doing business
in that state.

8/18/86

Comptroller approves proposal by United States National
Bank of Oregon to sell insurance from its branch in
Banks, Oregon, population 489, "to customers of U.S.
Bank and others".
"A national bank or its branch which is located in
a place of 5,000 or under population may sell
insurance to existing and potential customers
located anywhere.
In other words, while the bank
or bank branch must be located in a small town, it
can sell insurance to person and business located
outside that town."

7/13/84

[1984 Ky. Acts.
Kentucky ~mends KRS 287.210(2)
324, §21].
Department of Financial Institution's bill.

Ch.

"Any bank or trust company organized under the
laws of this state may:
(2) act as agent for
the transaction of any business .
"
A- 6

Section 1 of the bill amended "Bank" for purposes
of KRS Ch. 287.
7/13/84

[1984
Kentucky authorizes multi-bank holding companies.
Ky. Acts Ch. 130].
Amends KRS 287.030 (4) to reflect that fact that
Kentucky now has multi-bank holding companies.
"No person who after this Act takes effect
[July 13, 1984] owns or acquires more than
one-half of the capital stock of a bank shall
act as insurance agent or broker with respect
to any insurance except credit life insurance, credit health insurance, insurance of
the interest of a real property mortgagee in
mortgaged property, other than title insurance."

2/28/86

Letter from Department of Insurance (Stephen B. Cox,
Assistant General Counsel) to David F. Presser (Morganfield National Bank) concluding that KRS 287.030 (4)
operates to prevent a national bank from exercising 12
U.S.C. §92 powers.

6/6/86

United Services Automobile Assln v. Muir, 792 F.2d 356,
364 (3rd Cir. 1986), cert. denied, 479 U.S. 1031 (1987).
Pennsylvania statute prohibiting a savings bank
(as well as banks and other financial institutions) from being an affiliate of an insurance
company was not a statute regulating the "business
of insurance" within the meaning of McCarranFerguson §2 (b) .

11/29/89

Independent Insurance Agents of America. Inc. v. Board
of Governors, 890 F.2d 1275 (2nd Cir. 1989), cert.
denied, 498 U.S. 810 (1990).
Bank Holding Company Act does not grant authority
to FRB to regulate the powers of a bank even if
owned by a BHC.

6/25/90

First Nat'l Bank of Eastern Arkansas v. Taylor, 907 F.2d
775, 780 (8th Cir. 1990), cert. denied, 498 U. S. 972
(1990) .
Arkansas Department of Insurance may not preclude
national bank from offering debt cancellation
contracts under its "incidental powers" under 12
U.S.C. §24(Seventh).
A-7

Congress "did not intend the 'business of insurance' to encompass lawful activities of national
banks" so McCarran-Ferguson §2 (b) does not save
Arkansas state law from preemption.
Id. at 779780.
12/17/90

Louisiana Commissioner of Insurance v. First National
Bank of Denham Springs, Docket Number 354 (appeals to
Louisiana Courts pending) ("First Advantage") .
Louisiana Commissioner of Insurance rules that
wholly owned subsidiary of a national bank (which
in turn is the subsidiary of a bank holding
company) may only sell credit-related insurance to
its customers in towns with a population of 5,000
or less.
Because of the Bank Holding Company Act and the
McCarran-Ferguson Act, Louisiana's laws restricting bank insurance operations to acting as agent
for only credit-related insurance take precedence
over §92 unlimited grant of authority.
Since the subsidiary in this case is a national
bank, its only authority to be an agent is §92 and
this imposes a geographic restriction on customer
scope.

1/24/91

Kentucky Bankers Association, Owensboro National Bank,
First National Bank of Louisa and Citizens National Bank
of Paintsville file suit against Department of Insurance
seeking license to act as noncredit-related insurance
agent.

6/10/91

Citicorp v. Board of Governors, 936 F.2d 66 (2d Cir.
1991), cert. denied, 112 S.Ct. 869 (1992).
Bank Holding Company Act does not grant authority
to FRB to regulate the subsidiaries of a bank
subsidiary of a BHC.

2/7/92

Independent Insurance Agents of America. Inc. v. Clarke,
No. 90-5209/5214 (D. C. Cir. 1992) ("National Bank of
Oregon I") .
12 U.S.C. §92 was accidentally repealed in 1918.

6/15/92

American Land Title Ass'n v. Clarke, 968 F.2d 150 (2nd
Cir. 1992), cert. denied, 113 S.Ct. 2959 (6/14/93).
A-8

12 U.S.C. §92 constitutes an implied prohibition
on national banks acting as title insurance agents
in towns of greater than 5 / 000.
rejects argument that acting as title insurance
agent is within a national bank's incidental
powers under 12 U.S.C. §24(Seventh).
7/14/92

Commissioner of the Kentucky Department of Financial
Institutions given discretionary authority to grant
"parity" with national banks to state banks.
[1992 Ky.
Acts Ch. 226 §1].
"This section shall not apply to activities
prohibited under Subtitle 9 of KRS Chapter 304."
1

8/4/92

Owensboro Nat'l Bank v. Moore 803 F. Supp. 24 (E.D. Ky.
1992) .
District Court states that it "has no difficulty
concluding
that
§92
preempts
Ky.Rev.Stat.
287.030 (4) "I and the National Banks "may not be
prevented from applying for insurance licenses."

6/7/93

United States National Bank of Oregon v. Independent
Insurance Agents of America. Inc. 113 S.Ct. 2173 (1993)
(9-0 decision) ("National Bank of Oregon II").
12 U.S.C. §92 was not accidentally repealed in
1918.

I

1

6/11/93

United States Dept. of Treasury v. Fabel 113 S.Ct. 2202,
2208 (1993).
Court split 5-4 over whether or not an Ohio law
prioritizing claims in a state liquidation of an
insolvent insurance company was a statute is
"enacted.
. for the purpose of regulating the
business of insurance" within the first prong of
McCarran-Ferguson's §2(b)
"We hold that the Ohio priority statute l to the
extent that it regulates policyholders is a law
enacted for the purpose of regulating the business
of insurance.
To the extent that it is designed
to further the- interests of other creditors
however it is not a law enacted for the purpose
of regulating the business of insurance."
[Fabel
113 S.Ct. at 2212] .
I

I

I

Applying this holding l the Court upheld the Ohio
statutory priority scheme to the extent that it
A-9

placed claims of the U.S. Government behind administrati ve expenses and claims of policyholders.
On the other hand, McCarran-Ferguson did not
preserve the Ohio statute from preemption to the
extent it placed the U. S. Government's claims
behind claims of general creditors.
Id. at 2204.
The basis of this distinction was that first
paying administrative expenses and policyholder
claims directly "redound to the benefit of policyholders" by providing funds to pay policyholders
while paying the general creditor claims ahead of
the U.S. Government does not. ~. at 2212.
In contrast, the 4 dissenting Justices would have
found that the Ohio statute "does not qualify as
regulating
the business
of
insurance under
Pireno's tripartite test for the same reason that
it fails to do so under National Securities:
it
regulates an activity which is too removed from
the contractual relationship between the policyholder and the insurance company."
Id. at 2216.
In the dissent's eyes, the entire Ohio statutory
scheme was preempted since post-insolvency priority rules "do not increase the reliability or the
solvency of the insurer" because they operate "too
late in the day".
Id. at 2214.
"parties agreeId] that . . . the federal priority
statute does not 'specifically relat Ie] to the
business of insurance.'" Fabe, 113 S.Ct. at 2208.
Troublesome dicta:
"The McCarran-Ferguson Act did not simply
overrule
South-Eastern
Underwriters
and
restore the status quo. To the contrary, it
transformed the legal landscape by overturning the normal rules of pre-emption.
Ordinarily, a federal law supersedes any inconsistent state law. The first clause of §2(b)
reverses this by imposing what is, in effect,
a clear-statement rule, a rule that state
laws enacted 'for the business of insurance'
do not yield to conflicting federal statutes
unless a federal statute specifically requires otherwise."
A -10
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7/16/93

Independent Insurance Agents of America. Inc. v. Ludwig,
997 F.2d 958 (2nd Cir. 1993) (IINational Bank of Oregon
111") .

Upholding, a permissible construction of 12 U.S.C.
§92, the Comptroller's interpretation that §92
II imposes no geographic limit on the insurance
market so that, as long as it is located in a
small town, a bank is free to solicit and serve
insurance customers everywhere."
12/13/93

John Hancock Mutual Life Ins. Co. v. Harris Trust And
Savings Bank, 114 S.Ct. 514 (1993) (6-3 decision).
Issue - whether the fiduciary duties imposed by
the Employee Retirement Income Security Act of
1974 (f1ERISA") (29 U.S.C. §1001 et seq.) supersedes conflicting standards of conduct established
for insurance companies by state insurance law.
The insurance company argued that MCCarran-Ferguson §2{b) preserved the state law.
The Supreme Court rejected this argument because
I1ERISA, both in general and in the guaranteed
benefit policy provision in particular, obviously
and specifically relates to the business of insurance." John Hancock, 114 S.Ct. at 525.
No cite to Fabe.

2/1/94

Shawmut National Bank files suit against Connecticut
Department of Insurance seeking declare that 12 U.S.C.
§92 preempts Connecticut laws prohibiting" financial
institutions from acquiring insurance agencies. Shawmut
National Bank v. Googins, No. 3:94-CV-T46 (JAC)
(D.
Conn.) .

9/29/94

Riegle-Neal Interstate Banking and Branching Efficiency
Act of 1994 (Pub. L. No. 103-328, 108 Stat. 2338).
§102(b) (I): adds a new provision 12 U.S.C. §36{f)
to govern an interstate branch of a national bank.
the laws of the state in which the branch is
located regarding community reinvestment,
consumer protection, fair lending, and establishment of intrastate branches will apply to
the branch to the same extent as they apply
to the branch of an in-state bank with two
exceptions.
A-ll

Exception #1: "when federal law preempts the
application of such State laws to a national
bank"
Exception #2:
when the Comptroller determines "that the application of such State
laws would have a discriminatory effect on
the branch in comparison with the effect the
application of such State laws would have
with respect to branches of a bank chartered
by the host State."
Wild Card Statement:
"No provision of this
subsection may be construed as affecting the
legal standards for preemption of the application of State law to national banks".
§102 (b) (3) :
adds a new provision 12 U.S.C.
§1831a (j) to govern an interstate branch of a
state-chartered bank.
the laws of the state in which the branch is
located regarding community reinvestment,
consumer protection, fair lending, and establishment of intrastate branches will apply to
the branch to the same extent as they apply
to the branch of an in-state bank.
Further
an interstate branch of a statechartered bank may not engage in any activity
that is not permissible for a bank chartered
by the state in which the branch is located._
f

§114: all "appropriate Federal banking agencies"
(as defined in FDIA §3) must give public notice
and allow public comment before issuing "any
opinion letter or interpretive rule
that
concludes that Federal law preempts the application to a national bank of any State law regarding
community reinvestment, consumer protection, fair
lending
or
the
establishment
of
intrastate
branches."
Does not apply to opinion letters or interpretive
rules which raises issues "that are essentially
identical to those previously resolved by the
courts or on which the agency has previously
issued an opinion letter or interpretive rule".
A -12

12/27/94

NBD Bank, N.A. v. Bennett, No. IP-94-862-C (N.D. Ind.
1994) .
Court affirms decision by Indiana Commissioner of
Insurance to issue an lnsurance license to a
national bank but limiting the scope of the
license to activities only "within the geographic
boundaries of a town with a population of 5,000 or
less in which it is located and doing business."
The "'clear intent' of Congress in passing Section
92
was
to permit
banks
located
in
small
communities to sell insurance within those small
communities only."

12/29/94

Owensboro National Bank v. Stephens, Nos. 92-6330/6331
(6th Cir.) (2-1 decision).
Majority (GUYi McKeague) rules that 12 U.S.C. §92
preempts KRS 287.030(4) and McCarran-Ferguson Act
§2(b) does not save statute from preemption because KRS 287.030(4) does not "regulate" the
"business of insurance".
Dissent
(Batchelder)
would
find
that
287.030(4) is saved because it satisfies
prongs of McCarran-Ferguson §2(b).
Did not cite John Hancock, however.

1/18/95

KRS
both

Nationsbank of North Carolina, N.A. v. Variable Annuity
Life Ins. Co., 115 S.Ct. 810, 813 (1/18/95) ("VALIC")
(9 - 0 decision).
national banks' incidental powers under 12 U.S.C.
§24(7) include that authority to brokerage fixed
and variable annuities.
"We expressly hold that the 'business of banking'
is not limited to the enumerated powers in §24
(Seventh) and that the Comptroller therefore has
discretion to authorize activities beyond those
specifically enumerated.
The exercise of the
Comptroller's discretion, however, must be kept
within reasonable bounds.
Ventures distant from
dealing in financial investment instruments - for
example, operating a general travel agency - may
exceed those bounds."
[Id. at 814J.
Court's defers to Comptroller's construction of
"incidental powers"
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12 U.S.C. §92 does not act as a limitation because
"annuities are properly classified as investments,
not 'insurance'''.
[Id. at 815.
Does not reach
the
question of
"whether
§92,
by negative
implication, precludes national banks located in
places more populous than 5,000 from selling
insurance."
1/25/95

Department of Insurance and insurance trade associations
file petition for rehearing and suggestion of rehearing
en banc with Sixth Circuit in Owensboro National Bank.
heart of argument:
Sixth Circuit panel did not
follow Supreme Court's instructions in Fabe.

1/30/95

Barnett Bank of Marion County, N.A. v. Gallagher, 1995
WL 12117 (11th Cir. 1/30/95).
11th Circuit panel (3-0) holds that McCarranFerguson §2(b) preserves Florida law prohibiting
financial institutions from acting as non-credit
insurance agents or being affiliates with such
agents against preemption claim based upon 12
U.S.C. §92.
Petition for rehearing and rehearing
expected to be filed by national bank.

en

banc

2/14/95

6th Circuit directs national banks and OCC to file a 10page brief responding to petition for rehearing in
Owensboro National Bank.

3/3/95

First Advantage Insurance, Inc. v. Green, State of
Louisiana, Court of Appeal, No. 94/CA/0813 (3-0).
Affirms ruling by Louisiana Commissioner of Insurance that wholly owned subsidiary of a national
bank (which in turn is the subsidiary of a bank
holding company) may only sell credit-related
insurance to its customers in towns with a population of 5,000 or less.
Applies Fabe "clear statement" rule for when §92
"specifically relates" to business of insurance.
"[W]e believe the opinion In Barnett Bank by the
Eleventh
Circuit
Court
of
Appeal
and
the
dissenting opinion in Owensboro by the Sixth
Circuit Court of Appeal are the better reasoned
A - 14

and are more persuasive than the majority opinion
in Owensboro. II

II.

Bank Percentage Leases - A Historical Summary.

1970

Kentucky substantially rewrites its insurance laws and
creates an II Insurance Code II .
1970 Ky. Acts Ch. 30l.
KRS 304.9-420 enacted by §42:
IINo agent or solicitor shall directly or
indirectly share his commission or other
compensation received or to be received under
his license with any person not also licensed
as agent or solicitor under this subtitle as
to the kinds of insurance involved in the
transaction. This provision shall not affect
personal use of such commissions or compensation, payment of the regular salaries due
employes of the agent or distribution in the
regular course of business of compensation
and profits among members or stockholders of
licensee firms or corporations. II

1982

KRS 304.9-425 enacted:
II No
insurance agent
shall pay
directly or indirectly,
any commission,
brokerage, or other valuable consideration to
any person for services as an insurance agent
. within this state unless such person
held at the time such services were performed
a valid license for that line of insurance as
required by the laws of this state for such
servicesi nor shall any person, other than a
person duly licensed by this state
.,
accept any such commission, brokerage, or
other valuable consideration.

1982

Concern exists that KRS 304.9-420 is accidentally
repealed by 1982 Ky. Act. Ch. 171, §5 and §8.

12/2/83

OCC

Interpretive Letter No. 274:
national banks may sell space to insurance agents
"based in part on volume of sales ll •
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"By leasing a portion of its premises to an insurance agent on a percentage lease, a national bank
is not engaging in the insurance business or
acting as an insurance agent .
"
"[S]tate insurance laws, such as laws barring the
payment to or the splitting of commissions with
unlicensed parties, cannot bar a national bank and
an insurance agent from entering into a percentage
lease."
Citing Wright v.
1976) .

Trotta,

367 A.2d 557

(Md.

National bank lessors "should include a clause
expressly negating a partnership or joint venture.
For safe and sound banking purposes, this clause
should also preclude any bank liability for the
tenant's debts and liabilities."
.12/9/83

1984

FDIC letter from Pamela E. F. LeCren, Senior Attorney,
to Thomas A. Russo (Cadwalader, Wickersham & Taft) .
concluding that bank participation in Invest
program - which includes dual employees and "revenue sharing payments" - does not violate Sections
20, 21 and 32 of the Glass-Steagall Act (12 U.S.C.
§78, §377 and §378) .
Kentucky enacts KRS 304.9-421 to replace KRS 304.920.
1984 Ky. Acts Ch. 322, §9:
"No agent, solicitor, consultant, adj uster, or
surplus lines broker shall directly or indirectly
share
his
commission or other
compensation
received or to be received on account of a transaction under his license with any person not also
licensed
as
agent,
solicitor,
consultant,
adjuster, or surplus lines broker under this
subtitle as to the kinds of insurance involved in
the transaction. This provision shall not affect
personal use of such commissions or compensation,
payment of the regular salaries due employes of
the agent, consultant, adjuster, or surplus lines
broker, or distribution in the regular course of
business of compensation and profits among members
or stockholders of licensee firms or corporations."
A-16

6/21/88

FDIC-88-43.
FDIC does not have objections to bank permitting
unrelated third party to offer "securities, life
insurance, financial planning services, and employee benefits packages to the bank's customers"
from leased bank space in which "bank will receive
30% of all the commissions generated . . . in lieu
of rent".
FDIC's concerns are "safe and sound banking practice" and would "require that the bank be
adequately compensated."

6/19/89

Letter from Kentucky Department of Insurance (Stephen B.
Cox) to New York Senator Martin Solomon approving bank
percentage leases to insurance agents.

10/31/89

Letter from Kentucky Department of Insurance (Stephen B.
Cox) to Mr. Kenneth Kehrer approving bank percentage
leases to insurance agents.

12/28/90

KenBanc Life & Annuity Agency, Inc. submits request to
Kentucky Attorney General for opinion "as to the
validity under Kentucky law of the [proposed] leases and
activities of KenBanc Life in marketing fixed annuities."

3/21/91

Kentucky Attorney General refers matter to the General
Counsels of the Department of Financial Institutions and
Department of Insurance with the request that they
"respond to [KenBanc's] questions."

6/14/91

Department
of
Financial
Institutions
(Edward B.
Hatchett, Jr.) responds to KenBanc Life and "finding no
provision in KRS Chapter 287 that would prohibit the
leasing of bank premises by the subsidiary as you have
proposed in your letter to General Cowan."

7/26/91

KenBanc Life
organized.

8/26/91

OCC opinion (Interpretive Letter No. 562) reaffirming
earlier approval of percentage leases.

12/2/91

Department of Insurance issues life agent license to
KenBanc Life.

&

Annuity Agency,
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Inc.

("KenBanc Life")

1/22/93

Request made to Governor pursuant to KRS 12.100 to
finally determine that KenBanc Life's annuity program
marketed from office space leased in bank offices is
completely legal.

5/7/93

Patrick Abell exercises his authority under KRS
12.100 and issues Memorandum to Commissioner of Insurance Don Stephens determining that percentage leases
between insurance agents and landlords do not violate
the "insurance code's prohibition against commission
sharing. "

5/19/93

Suetta Dickinson, Acting General Counsel of the
Insurance Department, ignores Patrick Abell's decision
and issues memorandum to Commissioner Stephens disputing
J. Patrick Abell's resolution of the matter.

6/22/93

Letter from Bill G. Houston, Regional Director of the
FDIC, advising that FDIC's Legal Division follows OCC's
position that KenBanc Life's lease and dual employee is
permissible for banks.

2/15/94

OCC, FDIC, FRB, and OTS issue Interagency Statement On
Retail Sales of Nondeposit Investment Products.
Statement applies "when retail recommendations or
sales of nondeposit investment products are made
by.
. employees of a third party, which mayor
may not be affiliated with the institution occurring on the premises of the insitutions (including
telephone sales or recommendations by employees or
from the institution's premises and sales or
recommnedations
initiated by mail
from
its
premises) i"

J.

Statement does not apply to the "subsidiaries of
insured state nonmember banks, which are subject
to separate provisions, contained in 12 CFR 337.4,
relating to securities activities."
Overview:
to" ensure that customers for these
prod-p.cts are clearly and fully informed of the
nature and risks associated with these products."
10/1/94

Old Colony Insurance Agency (West), Inc. ("OCI West")
leases space from the Peoples First National Bank &
Trust Company of Paducah.
A-18

10/17/94

Independent Insurance Agents of KentuckYr Inc. ("IIAK")
requests Kentucky Department of Insurance to investigate
legality of OCI West lease.

10/18/94

IIAK announces establishment of a "Task Force for the
Continued Separation of Banks and Insurance. II

12/6/94

IIAK and Paducah insurance agent file suit against OCI
West and Department of Insurance over percentage lease.
Independent Insurance Agents of Kentucky, Inc. v.
Stephens r Franklin Circuit Court r No. 94-CI-01821.

2/8/95

Franklin Circuit Court dismisses Department of Insurance
from the IIAK lawsuit for failure to exhaust administrative remedies.

2/16/95

Department of Insurance notices formal hearing on OCI
West lease.
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RIEGLE-NEAL INTERSTATE BANKING
AND
BRANCHING EFFICIENCY ACT OF 1994
by
Walter R. Byrne, Jr.
Stites & Harbison
Lexington, Kentucky

I.

OVERVIEW: The Riegle-Neal Interstate Banking and Branching Efficiency Act
of 1994 (the "Act"), enacted September 29, 1994, permits domestic and
international banking organizations to engage in interstate bank acquisitions and
interstate branching by merger and consolidation.

II.

INTERSTATE BANKING: One year after enactment (September 29, 1995),
adequately capitalized (according to federal regulatory capital standards),
adequately managed bank holding companies may, with applicable federal
agency approval, acquire subsidiary banks within any state.
A.

No Opt-Out: States may not "opt-out" of the interstate banking provision.
The Federal Reserve Board may approve an application for interstate
acquisition regardless of whether. such transactions are permitted under
the law of the state in which the bank to be acquired is located.

B.

Entry Limitations: States may protect new charters by prohibiting the
acquisition of banks which are less than five years old. The Act preempts
any age requirement greater than five years. A "shell bank" that has been
chartered solely for the purpose of facilitating a bank holding company's
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acquisition of an existing bank and does not open for business prior to
acquiring control of or acquiring the assets of, the existing bank will be
deemed to be in existence for the same period of time as the existing
bank.
C.

State Deposit Caps: Nothing in the Act affects state authority to impose
"nondiscriminatory" deposit caps (i.e. caps which apply to both out-ofstate and in-state banks and bank holding companies). Existing state laws
which meet this nondiscriminatory test will remain in effect; other states
may choose to enact such provisions.

D.

Concentration Limits:

1.

Nationwide: An application cannot be approved if the bank
holding company applicant controls, or would control, upon
consummation of the acquisition, more than ten percent (10%) of
the total amount of deposits of all insured depository institutions in
the United States.

2.

Statewide: In addition, the Act imposes state deposit concentration
limits. Specifically, a bank may not receive federal approval for
interstate expansion if it and its affiliates would control more than
thirty percent (30%) of deposits in anyone state.

3.

States may by statute, regulation or order, raise or lower the limit
on a non-discriminatory basis and state law prevails.
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4.

Concentration limits are on-going for future acquisitions and not
merely applicable to initial entry into the state.

S.

The concentration limits are not intended to affect the applicability
of federal" or non-discriminatory state antitrust laws and similar
state laws.

E.

Community Reinvestment Act Compliance. In its review of an
application of a bank holding company to acquire a subsidiary bank, the
Federal Reserve Board is required to "take into account" the applicant's
record of compliance with state and federal community reinvestment
laws.

F.

Agency Authority:
1.

Banks: A bank holding company's bank subsidiary may act as

agent for sister banks or thrifts in offering specified limited
banking services (specifically, receive deposits, renew time
deposits, close and service loans, and receive payments on loans
and other obligations), both within and across state lines. In addition,. such agency relationships must be on terms that are consistent
with safe and sound banking practices and all applicable banking
regulations. A bank acting as agent for a depository institutions
" shall not be considered to be a branch of the affiliate.
2.

Savings Institutions: An insured savings association that was an

affiliate of a bank as of July 1, 1994, may act as agent for the
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bank in states in which the principal could operate a branch and in
which they had operations as of July 1, 1994.

3.

Prohibited Activities: A bank subsidiary may not conduct any of
these activities as an agent if the institution is prohibited from
conducting an activity as a principal under applicable federal or
state law. A bank subsidiary may not conduct any of these activities if the institution itself is prohibited from conducting the
activity under federal or state laws.

G.

State Taxation Authority. The authority of the state, or political
subdivision thereof, to adopt, apply or administer any tax or method of
taxation to any domestic or foreign banking organization or any affiliate
thereof is unaffected to the extent that the tax or tax method is otherwise
permissible by or under the Constitution or other federal laws. The
Conference Report states the intent of the conferees is to reaffirm that
states may segregate separately incorporated entities within a bank or
bank holding company for state taxation purposes.

Ill.

INTERSTATE BRANCHING: On June 1, 1997, insured banks located in
different states may merge and operate their existing bank operations to form
interstate branching networks.
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A.

State Entry Rules: Bank mergers would have to comply with nondiscriminatory state laws imposing age restrictions up to five (5) years on
acquisitions.

B.

Opt-out: States have the right to decide whether to participate in interstate
bank mergers. Before June 1, 1997, states have the right to pass nondiscriminatory legislation effectively opting-out of this provision. These
states would not be permitted to have interstate branches. Such laws
would not apply retroactively to merger transactions that are approved
before the effective date of the state law.

C.

Early Opt-In: Interstate branching may be permitted earlier if both states
involved in an interstate bank merger transaction expressly permit it by
statute. States opting-in early may impose certain temporary conditions
on such mergers so long as these conditions do not discriminate against
out-of-state banks, are not pre-empted by federal law and are limited in
duration so that they expire no later than May 31, 1997.

D.

State Opt-In to De Novo Branching: An out-of-state bank may establish
and operate a "de novo" branch, i.e. a new branch established without
first acquiring an existing institution, only if the state has passed a
specific piece of legislation expressly allowing de novo branching.

E.

State Opt-In to Branch Acquisitions: An out-of-state bank may likewise
acquire a branch of an insured bank without the acquisition of the entire
bank (i.e. the bank's charter), only if the law of the state in which the
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branch is located permits out-of-state banks to acquire a branch without
acquiring the bank. The branch will be treated for purposes of the Act as
an insured bank, the home state of which is the state in which the branch
is located.
F.

State Inaction: If a particular state does not enact legislation "opting out"
of or permitting interstate branching, state-chartered banks within its
borders will not be allowed to branch out-of-state, unless permitted under
Kentucky Revised Statutes Section 287.020(3), which is referred to as the
"parity" section.

G.

Conditions and Restrictions.
1.

Minimum Age/Concentration limits. The minimum age

requirements and deposit concentration limits applicable to
interstate banking are applicable to interstate branching.
2.

State Filing Requirements. A bank filing an interstate merger

transaction application with a federal banking agency is also
required to submit a copy of the application to the host state's
bank supervisor and comply with any host state filing requirements
to the extent that the requirement (i) does not have the effect of
discriminating against out-of-state banking organizations or their
subsidiaries and (ii) is· similar in effect to any requirement imposed
by the host state on a non-banking corporation incorporated in
another state that engages in business in the host state. If the bank
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materially fails to comply with these requirements, the responsible
federal banking agency is not permitted to approve the transaction.
H.

Safety and Soundness. Regulators must primarily consider the safety and
soundness and capital position of the acquiring bank.

I.

Community Reinvestment Act Compliance. The Community
Reinvestment Act rating of the bank and its affiliated institutions must
also be considered by regulators.

J. .

Applicability of Certain State Laws.

1.

State Taxation Authority. The Act does not affect the authority of
any state or political subdivision to administer any tax or method
of taxation to any domestic or foreign banking organization or any
affiliate thereof is unaffected to the extent that the tax or· tax
method is otherwise permissible by or under the Constitution or
other federal laws. A proportionate amount of the value of the
out-of-state bank.' s shares may be subject to any bank shares tax
levied or imposed by a branch's host state or any political
subdivision thereof.

2.

State Notice and Reporting Requirements. A host state is authorized to impose any notification or reporting requirement on
branches of out-of-state banks so long as the requirement does not
discriminate against out-of-state banking organizations and is not
pre-empted by federal law.
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IV.

FOREIGN BANKS: Foreign Banks are able to take advantage of the Act to the
same extent as U.S. Banks so long as they do so through U.S. subsidiaries. The
Act allows branches only by acquisition. States wishing to allow foreign banks
to branch de novo into their borders may pass a law specifically allowing this.
If a foreign bank branch acquires an institution which was previously subject to

the Community Reinvestment Act, it must continue to comply with the Community Reinvestment Act, even if it divests the retail operations, is not eligible for
deposit insurance and only runs wholesale operations in that institution.

V.

STATE LAW: The Act allows state law to apply to reporting requirements,
community reinvestment, consumer protection, fair lending and intrastate
branching as long as these laws are applied on a non-discriminatory basis and
unless specifically preempted by federal law.

VI.

BRANCH CLOSINGS: The act requires Regulators to consult with community
groups that have undertaken a non-frivolous protest before permitting an
interstate institution to close a branch in a low or moderate income area.

.

-

VII.

DEPOSIT PRODUCTION OFFICES: The federal banking agencies are
required to prescribe uniform regulations effective June 1, 1997 prohibiting outof-state banks from using any authority to engage in interstate branching
primarily for the purpose of deposit production. The regulations must include
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guidelines to ensure that interstate branches operated by an out-of-state bank in
a host state are reasonably helping to meet the credit needs of the communities
in which the branches serve. If the federal agency determines that an out-ofstate bank is not helping to meet those needs, it may order the closing of a
particular interstate branch of such bank in the host state.

VIII.COORDINATION OF EXAMINATION AUTHORITY: A state bank
supervisor of a host state may examine a branch of an out-of-state state bank
resulting from an interstate banking transaction for compliance with host state
law, and to ensure that the branch is being operated in a safe and sound manner.
If a state bank supervisor of a host state determines that there is a violation of

host state law, the supervisor may take such enforcement action as would be
permitted as if the branch were a host state bank. State bank supervisors from
two or more states may enter into cooperative agreements to facilitate state
regulatory supervision of state banks, including cooperative agreements relating
to the coordination of examinations and joint participations in examinations.

IX.

STATUTE OF LIMITATIONS: The statute of limitations is
extended for particular claims made against individuals involved with failed
banks and thrifts, specifically "fraud, intentional misconduct resulting in unjust
enrichment, or intentional misconduct resulting in substantial loss to the
institution. "

B-9

x.

POWERS OF THE ACT: The Act provides greater benefit to national banks
than to state-chartered banks. National banks are allowed to export their
national bank powers throughout the country whereas state-chartered banks will
have to look to the laws of each state entered for powers. In addition, if a bank
entered a state before the date of enactment of the Act under conditions or
commitments set by the state, the bank must continue to comply with these
conditions or commitments.

XI.

OTHER APPLICABLE PROVISIONS:
A.

United States Financial Services Systems Study. The Secretary of the
Treasury is required to conduct a study of matters relating to the
strengths and weaknesses of the United States financial services system in
meeting the needs of users.

B.·

Federal Reserve Bank Board Study. The Federal Reserve Board is
required to conduct a study of certain retail banking services provided by
depository institutions and the fees, if any, imposed by institutions for
providing those services.
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Riegle-Neal Interstate Banking and Branching
Efficiency Act of 1994
Act of September 29, 1994, Pub. law 103-328, 108 Stat.
2338
tt11000
SEC. 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TrrLE.-This Act may be cited as the "Riegle-Neal Interstate
Banking and Branching Efficiency Act of 1994".
(b) TABLE OF CONTENTS.-The table of contents for this Act is as follows
[not reproduced}:

TITLE I-INTERSTATE BANKING AND BRANCHING
~

1001

SEC. 101. INTERSTATE BANKING.
(a) IN GENERAL.-Section 3(d) of the Bank Holding Company Act of 1956
(12 U.S.c. 1842(d)) is amended to read as follows:
U(d) INTERSTATE BANKING."(1) ApPROVALS AUTHORIZED."(A) ACQUISITION OF BANKS.-The Board may approve an application under this section by a bank holding company' that is adequately capitalized and adequately managed to acquire control of, or
acquire all or substantially all of the assets of, a bank located in a
State other than the home State of such bank holding company,
without regard to whether such transaction is prohibited under the
law of any State.
"(B) PRESERVATION OF STATE AGE LAWS.H(i) IN GENERAL.-Notwithstanding subparagraph (A), the
Board may not approve an application pursuant to such subparagraph that would have the effect of permitting an out-of-State
bank holding company to acquire a bank in a host State that
has not been in existence for the minimum period of time, if
any, specified in the statutory law of the host State.
H(ii) SPECIAL RULE FOR STATE AGE LAWS SPECIFYING APERIOD
OF MORE THAN 5 YEARS.-Notwithstanding clause (i), the Board
may approve, pursuant to subparagraph (A), the acquisition of
a bank that has been in existence for at least 5 years without
regard to any longer minimum period of time specified in a
.
statutory law of the host State.
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·'(C) SHELL BANKS.-For purposes of this subsection, a bank that
has been chartered solely for the purpose of, and does not open for
business prior to, acquiring control of, or acquiring all or substantially all of'the assets of, an existing bank shall be deemed to have
been in existence for the same period of time as the bank to be
acquired.
"(D) EFFEer ON STATE CONTINGENCY LAWS.-No provision of
this subsection shall be construed as affecting the applicability of a
State law that makes an acquisition of a bank contingent upon a
requirement to hold a portion of such bank's assets available for call
by a State-sponsored housing entity established pursuant to State
law, if.
U(i) the State law does not have the effect of discriminating
against out-of-State banks, out-of-State bank holding companies, or sub~idiaries of such banks or bank holding companies;
U(ii) that State law was in effect as of the date of enactment of the Riegle-Neal Interstate Banking and Branching
Efficiency Act of 1994;
"(iii) the Federal Deposit Insurance Corporation has not

'determined that compliance with such State law would result in
an unacceptable risk to the appropriate deposit insurance fund;
and
"(iv) the appropriate Federal banking agency for such
bank has not found that compliance with such State law would
place the bank in an unsafe or unsound condition.
"(2) CONCENTRATION LIMITS.U(A) NATIONWIDE CONCENTRATION LIMITS.--The Board may not
approve an application pursuant to paragraph (1)(A) if the applicant (including all insured depository institutions which are affiliates of the applicant) controls, or upon consummation of the
acquisition for which such application is filed would control, more
than 10 percent of the total amount of deposits of insured depository
institutions in the United States.
U(B) STATEWIDE CONCENTRATION LIMITS OTHER THAN WITH RESPEer TO INITIAL ENTRIES.-The Board may not approve an application pursuant to paragraph (1 )(A) if"(i) immediately before the consummation of the acquisition for which such application is filed, the applicant (including
any insured depository institution affiliate of the applicant)
controls any insured depository institution or any branch of an
insured depository institution in the home State of any bank to
be acquired or in any host State in which any such bank
maintains a branch; and
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.'(ii) the applicant (including aU insured depository institu-

tions which are affiliates of the applicant), upon consummation
of the acquisition, would control 30 percent or more of the total
amount of deposits of insured depository institutions in any.
such State.
U(C) EFFECTIVEN:ESS OF STATE DEPOSIT CAPs.-No provision of
this subsection shall be construed as affecting the authority of any
State to limit, by statute, regulation, or order, the percentage of the
total amount of deposits of insured depository institutions in the
State which may be held or controlled ,by any bank or bank holding
company (including all insured depository institutions which are
affiliates of the bank or bank holding company) to the extent the
application of such limitation does not discriminate against out-ofState banks, out-of-State bank holding companies, or subsidiaries of
such banks or holding companies.

U(D) EXCEPTIONS TO ~UBPARAGRAPH (B).-The Board may approve an application pursuant to paragraph (l)(A) without regard to
the applicability of subparagraph (B) with respect to any State ifu(i) there is a limitation described in subparagraph (C) in a
State statute, regulation, or order which has the effect of permitting a bank or bank holding company (including all insured
depository institutions which are affiliates of the bank or bank
holding company) to control a greater percentage of total deposits of all insured depository institutions in the State than the
percentage permitted under subparagraph (B); or
"(ii) the acquisition is approved by the appropriate State
bank supervisor of such State and the standard on which such
approval is based does not have the effect of discriminating
against out-of-State banks, out-of-State bank holding companies, or subsidiaries of such banks or holding companies.

"(E) DEPOSIT DEFINED.-For purposes of this paragraph, the
term 'deposit' has the same meaning as in section 3(1) of the Federal
Deposit Insurance Act.
"(3) COMMUNITY REINVESTMENT COMPLIANCE.-In determining
whether to approve an application under paragraph (l)(A), the Board
shall-

U(A) comply with the responsibilities of the Board regarding
such application under section 804 of the Community Reinvestment
Act of 1977; and
U(B) take into account the applicant's record of compliance' with
applicable State community reinvestment laws.
"(4) ApPLICABILITY OF ANTITRUST LAWS.-No provision of this subsec.
tion shall be construed as affectingU(A) the applicability of the antitrust laws; or
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U(B) the applicability, if any, of any State law which is similar
to the antitrust laws.
"(5) EXCEPTION FOR BANKS IN DEFAULT OR IN DANGER OF DEFAULT.The Board may approve an application pursuant to paragraph (l)(A)
which involves"(A) an a{:quisition of 1 or more banks in default or in danger of
default; or

.. .

"(B) an acquisition with respect to which assistance is provided
under section 13(c) of the Federal Deposit Insurance Act; without
regard to subparagraph (B) or (D) of paragraph (1) or paragraph (2)
or (3).".

(b) STATE TAXATION AumoRITY NOT AFFECTED.-Section 7 of the Bank
Holding Company Act of 1956 (12 U.S.C.l846) is amended(1) by striking "No provision" and inserting CC(a) IN GENERAL.-No
provision"; and
(2) by adding at the end the following new subsection:
"(B) STATE TAXATION AumORITY NOT AFFECTED.-No provision
of this Act shall be construed as affecting the authority of any State
or political subdivision of any State to adopt, apply, or administer
any tax or method of taxation to any bank, bank holding company,
or foreign bank, or any affiliate of any bank, bank holding company,
or foreign bank, to· the extent that such tax or tax method is
otherwise permissible by or under the Constitution of the United
States or other Federal law.".
.
(c) DEFINITIONS.-Section 2 of the Bank Holding Company Act of 1956
(12 U.S.c. 1841) is amended by adding at the end the following new subsections:
U(n) INCORPORATED DEFINITIONS.-For purposes of this Act, the terms
'insured depository institution', 'appropriate Federal banking agency', 'default', 'in danger of default', and 'State bank supervisor' have the same
meanings as in section 3 of the Federal Deposit Insurance Act.
"(0) OrnER DEFINITIONS.-For purposes of this Act, the following definitions shall apply:
"(1) ADEQUATELY CAPITALIZED.-The term 'adequately capitalized'
means a level of capitalization which meets or exceeds all applicable
Federal regulatory capital standards.

CC(2) ANTITRUST LAWs.-Except as provided in section II, the term
'antitrust laws'.
CC(A) has the same meaning as in subsection (a) of the first
section of the Clayton Act; and
U(B) includes section 5 of the Federal Trade Commission Act to
the extent that such section 5 relates to unfair methods of competition.
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"(3) BRANCH.-The term {branch' means a domestic branch (as
defined in section 3 of the Federal Deposit Insurance Act).
"(4) HOME STATE.-The term {home State' meansU(A) with respect to a national bank, the State in which the
main office of the bank is located;
"(B) with respect to a State bank, the State by which the bank
is chartered; and
H(C) with respect to a bank holding company, the State in
which the total deposits of all banking subsidiaries of such company
are the largest on the later of.
'(0) July I, 1966; or

"Oi) the date on which the company becomes a bank
·holding company under this Act.
"(5) HOST STATE.-The term 'host State' meansH(A) with respect to a bank, a State, other than the home State
of the bank, in which the bank maintains, or seeks to establish and
maintain, a branch; and
"(B) with respect to a bank holding company, a State, other
than the home State of the company, inwhich the company controls,
or seeks to control, a bank subsidiary.
"(6) OUT-OF-STATE BANK.-The term 'out-of-State bank' means, with
respect to any State, a bank whose home State is another State.
"(7) OUT-OF-STATE BANK HOLDING COMPANY.-The term 'out-of-State
bank holding company' means, with respect to any State, a bank holding
company whose horne State is another State.".
(d) SUBSIDIARY DEPOSITORY INSTITtmONS AS AGENTS.-Section 18 of the
Federal Deposit Insurance Act (12 U.S.c. 1828) is amended by.adding at the
end the following new subsection:
"(r) SUBSIDIARY DEPOSITORY INSTITtmONS AS AGENTS FOR CERTAIN AFFILI.
ATES."(1) IN GENERAL.-Any bank subsidiary of a bank holding company
may receive deposits, renew time deposits, close loans, service loans, and
receive payments on loans arid other· obligations as an agent for a
depository institution affiliate.
"(2) BANK ACTING AS AGENT IS NOT A BRANCH.-Notwithstanding any
other provision of law, a bank acting as an agent in accordance with
paragraph (1) for a depository institution affiliate shall not be considered
to be a branch of the affiliate.
"(3) PROHIBmONS ON ACTIVITIES.-A depository institution may
not-
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·'(A) conduct any activity as an agent under paragraph (1) or
(6) which such institution is prohibited from conducting as a principal under any applicable Federal or State law; or
u(B) as a principal, have an agent conduct any activity under
paragraph (lror (6) which the institution is prohibited from conducting under _any applicable Federal or State law.

"(4) EXISTING AUTIIORITY NOT AFFECTED.-No provision of this subsection shall be construed as affecting"(A) the authority of any depository institution to act as an
agent on behalf of any other depository institution under any other
provision of law; or
"(B) whether a depository institution which conducts any activity as an agent on behalf of any other depository institution under
any other provision of law shall be considered to be a branch of such
other institution.

"(5) AGENCY RELATIONSHIP REQUIRED TO BE CONSISTENT WITH SAFE
BANKING PRACTICES.-An agency relationship between deposi. tory institutions under paragraph (1) or (6) shall be on terms that are
consistent with safe and sound banking practices and all applicable
regulations of any appropriate Federal banking agency.
AND SOUND

"(6) AFFILIATED INSURED SAVINGS ASSOCIATIONS.-An- insured savings
association which was an affiliate of a bank on July 1, 1994, may conduct
activities as an agent on behalf of such bank in the same manner as an
insured bank affiliate of such bank may act as agent for such bank under
this subsection to the extent such activities are conducted only inU(A) any State in which-

"(i) the bank is not prohibited from operating a branch
uonder any provision of Federal or State law; and

"(ii) the savings association maintained an office or branch
and conducted business as of July I, 1994; or

"(B) any State in which"(i) the bank is not expressly prohibited from operating a

branch under a State law described in section 44(a)(2);Oand
U(ii) the savings association maintained a main office and
conducted business as of July I, 1994.".
°

(e) EFFECTIVE DATE.-The amendments made by this section shall take
effect at tlte end of the 1-year period beginning on the date of the enactment
of this Act.
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SEC. 102. INTERSTATE BANK MERGERS.
(a) IN GENERAL.-The Federal Deposit Insurance Act (12 U.S.C. 1811 et
seq.) is amended by adding at the end the following new section:

"SEC. 44. INTERSTATE-BANK MERGERS.
. . "(a) ApPROVAL OF INTERSTATE MERGER TRANSACI10NS AUTHORIZED.ce(1) IN GENERAL.-Beginning on June I, 1997, the responsible
agency may approve a merger transaction under section 18(c) between
insured banks with different home States, without regard to whether such
transaction is prohibited under the law of any State.
"(2) STATE ELECI10N TO PROHIBIT INTERSTATE MERGER TRANSACTIONS.U(A) IN GENERAL.-Notwithstanding paragraph (1), a merger
transaction may not be approved pursuant to paragraph (1) if the
transaction involves a bank the home State of which has enacted a
law after the date of enactment of the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 and before June I, 1997,
thatce(i) applies equally to all out-of-State banks; and
"(ii) expressly prohibits merger transactions involving outof-State banks.
ce(B) No EFFECT ON PRIOR APPROVALS OF MERGER TRANSACTIONs.-A law enacted by a State pursuant to subparagraph (A)
shall have no effect on merger transactions that were approved
before the effective date of such law.
U(3) STATE ELECI10N
TIONS.-

TO

PERMIT EARLY INTERSTATE MERGER TRANSAC-

U(A) IN GENERAL.-A merger transaction may be approved
pursuant to paragraph (1) before June 1, 1997, if the home State of
each bank involved in the transaction has in effect, as of the date of
the approval of such transaction, a law that"(i) applies equally to all out-of-State banks; and
u(ii) expressly permits interstate merger transactions with
all out-of-State banks.
U(B) CERTAIN CONDmONS ALLOWED.-A host State may impose
conditions on a branch within such State of a bank resulting from an
interstate merger transaction ifu(i) the conditions do not have the effect of discriminating
against out-of-State banks, out-of-State bank holding companies, or any subsidiary of such bank or company (other than on
the basis of a nationwide reciprocal treatment requirement);
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U(ii) the imposition of the conditions is not preempted by
Federal law; and
"(iii) the conditions do not apply or require performance
after May 31,1997.
CC(4) INTERST~TE MERGER TRANSACTIONS INVOLVING ACQUlSmONS OF
BRANCHES.CC(A) IN" GENERAL.-An interstate merger transaction may involve the acquisition of a branch of an insured bank without the
acquisition of the bank only if the law of the State in which the
·branch is located permits out-of-State banks to acquire a branch of a
bank in such ~tate without acquiring the bank.
U(B) tiiATMENT OF BRANCH FOR PURPOSES OF THIS SECflON.-In
the case of an interstate merger transaction which involves the
acquisition of a branch of an insured bank without the acquisition of
the bank, the branch. shall be treated, for purposes of this section, as
an insured bank the home State of which is the State in which the
branch is located.
U(5) PRESERVATION OF STATE AGE LAWS.U(A) IN GENERAL.-The responsible agency may not approve an
application pursuant to paragraph (1) that would have the effect of
permitting an out-of-State bank or out-of-State bank holding company to acquire a bank in a host State that has not been in existence
for the minimum period of time, if any, specified in the statutory law
of the host State.
"(B) SPECIAL RULE FOR STATE AGE LAWS SPECIFYING A PERIOD OF
MORE THAN 5 YEARS.-Notwithstanding subparagraph (A), the re:'
sponsible agency may approve a merger transaction pursuant to
paragraph (1) involving the acquisition of a bank that has been in
existence at least 5 years without regard to any longer minimum
period of time specified in a statutory law of the host State.
"(6) SHELL BANKS.-For purposes of this subsection, a bank that has
been chartered solely for the purpose of, and does not open for business
prior to, acquiring control of, or acquiring all or substantially all of the
assets of, an existing bank or branch shall be deemed to have been in
existence for the same period of time as the bank or branch to be
acquired.
H(B) PROVISIONS RELATING TO ApPLICATION AND APPROVAL PRoCESS."(1) COMPLIANCE WITH STATE FILING REQUIREMENTS."(A) IN GENERAL.-Any bank which files an application for an
interstate merger transaction shallU(i) comply with the filing requirements of any host State
of the bank which will result from such transaction to the extent
that the requirement-
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"(I) does not have the effect of discriminating against out-

of-State banks or out-of-State bank holding companies or
subsidiaries of such banks or bank holding companies; and
"(II) is similarin effect to any requirement imposed by the
host State on a nonbanking corporation incorporated in
another State that engages in business in the host State;
and
"(ii) submit a copy of the application to the State bank
supervisor of the host State.
"(B) PENALTY FOR FAILURE TO COMPLY.-The responsible agency
may not approve an application for an interstate merger transaction
if the applicant materially fails to comply with subparagraph (A).

"(2) .CONCENTRATION LIMITS."(A) NATIONWIDE CONCENTRATION LIMITS.-The responsible

agency may not approve an application for an interstate merger
transaction if the resulting bank (including all insured depository
institutions which are affiliates of the resulting bank), upon consummation of the transaction, would control more than 10 percent of the
total amount of deposits of insured depository institutions in the
United States.
"(B) STATEWIDE CONCENTRATION LIMITS OTHER THAN WITH RE-

SPECT TO INITIAL ENTRIES.-The responsible agency may not approve
an application for an interstate merger transaction if, "(i) any bank involved in the transaction (including all
insured depository institutions which are affiliates of any such
bank) has a branch in any State in which any other bank
involved in the transaction has a branch; and
"(ii) the resulting bank (including all insured depository
institutions which would be affiliates of the resulting bank),
upon consummation of the transaction, would control 30 percent or more of the total amount of deposits of insured depository institutions in any such State.

"(C) EFFECTIVENESS OF STATE DEPOSIT CAPs.-No provision of
this subsection shall be construed as affecting the authority of any
State to limit, by statute, regulation, or order. the percentage of the
total amount of deposits of insurecl depository institutions in the
State which may be held or controlled by any bank or bank holding
company (including all insured depository institutions which are
affiliates of the bank or bank holding company) to the extent the
application of such limitation does not discriminate against out-of~
State banks, out-of-State bank holding companies, or subsidiaries of
such banks or holding companies.
"(D) EXCEPTIONS TO SUBPARAGRAPH (b).-The responsible
agency may approve an application for an interstate merger transac-

B -19

54

"terstate Banking and Branching Act

tion pursuant to subsection (a) without regard to the applicability of
subparagraph (B) with respect to any State if.'(i) there is a limitation described in subparagraph (C) in a
State statute, regulation, or order which has the effect of permitting a bank or bank holding company (including all insured
depository institutions which are affiliates of the bank or bank
holding company) to control a greater percentage of total deposits of aU insured depository institutions in the State than the
percentage permitted under subparagraph (B); or
"(ii) the transaction is approved by the appropriate State
bank' supervisor of such State and the standard on which such
approval is based does not have the effect of discriminating
against out-of-State banks, out-of-State bank holding companies, or subsidiaries of such banks or holding companies.
"(E) EXCEPTION FOR CERTAIN BANKS.-This paragraph shall not
apply with respect to any interstate merger transaction involving
only affiliated banks.
"(3) COMMUNITY REINVESTMENT COMPLIANCE.-In determining
whether to approve an application for an interstate merger transaction in
which the resulting bank would have a branch or bank affiliate immediately following the transaction in any State in which the bank submitting
the application (as the acquiring bank) had no branch or bank affiliate
immediately before the transaction, the responsible agency shall-·
U(A) comply with the responsibilities of the agency regarding
such application under section 804 of the Community Reinvestment
Act of 1977;
"(B) take into account the most recent written evaluation under

section 804 of the Community Reinvestment Act of 1977 of any
bank which would be an affiliate of the resulting bank; and
U(C) take into account the record of compliance of any applicant bank with applicable State community reinvestment laws.
"(4) ADEQUACY OF CAPITAL AND MANAGEMENT SKILLS.-The responsible agency may approve an application for an interstate merger transaction pursuant to subsection (a) only if"(A) each bank involved in the transaction is adequately capitalized as of the date the application is filed; and
"(B) the responsible agency determines that the resulting bank
will continue to be adequately capitalized and adequately managed
upon the consummation of the transaction.

"(5) SURRENDER OF CHARTER AFTER MERGER TRANSACTION.-The
charters of all banks involved in an interstate merger transaction, other
than the charter of dre resulting bank, shall be surrendered, upon request,
to the Federal banking agency or State bank supervisor which issued the
charter.

B-20

Title I---tlterstate Banking and Branching

U(c) APPLICABILITY OF CERTAIN LAWS TO INTERSTATE BANKING OPERATIONS."(1) STATE TAXATION AUTHORITY NOT AFFECTED."(A) IN GENERAL.-No provision of this section shall be construed as affecting the authority of any State or political subdivision
of any State to adopt, apply, or administer any tax or method of
taxation to any bank, bank holding company, or foreign bank, or any
affiliate of any bank, bank holding company, or foreign bank, to the
extent such tax or tax method is otherwise permissible by or under
the Constitution of the United States or other Federal law.
"(B) IMPOSmON OF SHARES TAX BY HOST STATES.-In the case of
a branch of an out-of-State bank which results from an interstate
merger transaction, a proportionate amount of the value of the
shares of the out-of-State bank may be subject to any bank shares
tax levied or imposed by the host State, or any political subdivision
of such host State that imposes such tax based upon a method
adopted by the host State, which may include allocation and apportionment.
"(2) ApPLICABILITY OF ANTITRUST LAWS.-No provision of this section
shall be construed as affectingH(A) the applicability of the antitrust laws; or
"(B) the applicability, if any, of any State law which is similar
to the antitrust laws.
H(3) RESERVATION OF CERTAIN RIGHTS TO STATES.-No provision of
this section shall be construed as limiting in any way the right of a State
to-

"(A) determine the authority of State banks chartered by that
State to establish and maintain branches; or
"(B) supervise, regulate, and examine State banks chartered by
that State.
H(4) STATE-IMPOSED NOTICE REQUIREMENTS.-A host State may impose any notification or reporting requirement on a branch of an out-ofState bank if the requirement"(A) does not discriminate against out-of-State banks or bank
holding companies; and
"(B) is not preempted by any Federal law regarding the same
subject.
H(d) OPERATIONS OF THE REsULTING BANK."(1) CONTINUED OPERATIONS.-A resulting bank may, subject to the
approval of the appropriate Federal banking agency, retain and operate,
as a main office or a brtl.nch, any office that any bank involved in an
interstate merger transaction was operating as a main office or a branch
immediately before the merger transaction.

B - 21

55

56

Interstate Banking and Branching Act
"(2) ADDmONAL BRANCHES.-Following the consummation of any
interstate merger transaction, the resulting bank may establish, acquire,
or operate additional branches at a~y location where any bank involved
in the transaction could have established, acquired, or operated a branch
under applicable Federal or State law if such bank had not been a party
to the merger transaction.
U(3) CERTAIN CONDmONS AND COMMITMENTS CONTINUED.-If, as a
condition for the-acquisition of a bank by an out-of-State bank holding
company before the date of the enactment of the Riegle-Neal Interstate
Banking and Branching Efficiency Act of 1994"(A) the home State of the acquired bank imposed conditions on
such acquisition by such out-of-State bank holding company; or
"(B) the bank holding company made commitments to such
State in connection with the acquisition, the State may enforce such
conditions and commitments with respect to such bank holding
company or any affiliated successor company which controls a bank
or branch in such State as a result of an interstate merger transaction to the same extent as the State could enforce such conditions or
commitments against the bank holding company before the consummation of the merger-transaction.
U(e) EXCEPTION FOR BANKS IN DEFAULT OR IN DANGER OF DEFAULT.-If an
application under subsection (a)(1) for approval of a merger transaction which
involves 1 or more banks in default or in danger of default or with respect to
which the Corporation provides assistance under section 13(c), the responsible
agency may approve such application without regard to subsection (b), or
paragraph (2), (4), or (5) of subsection (a).
"(f) DEFINITIONS.-For purposes of this section, the following definitions
shall apply:

"(1) ADEQUATELY CAPITALIZED.-The term 'adequately capitalized'
has the same meaning as in section 38.
"(2) ANTITRUST LAwS.-The term 'antitrust laws'U(A) has the same meaning as in subsection (a) of the first
section of the Clayton Act; and
U(B) includes section 5 of the Federal Trade Commission Act to
the extent such section 5 relates to unfair methods of competition.
"(3) BRANCH.-The term 'branch' means any domestic branch.
"(4) HOME STATE.-The term 'home State'"(A) means"(i) with respect to a national bank, the State in which the

main office. of the bank is located; and
u(ii) with respect to a State bank, the State by which the
bank is chartered; and

B - 22

TrtIe I-Interstate Banking and Branching

·'(B) with respect to a bank holding company, has the same
meaning as in section 2(0)(4) of the Bank Holding Company Act of
1956.
"(5) HOST STATE.-The term 'host State' means, with respect to a
bank, a State, other than the home State of the bank, in which the bank
maintains, or seeks to establish and maintain, a branch.
"(6) INTERSTATE MERGER TRANSACI10N.-The term 'interstate merger
. transaction' means any merger transaction approved pursuant to subsec:--"tion (a)(1).
"(7) MERGER TRANSACTION.-The term 'merger transaction' has the
meaning determined under section 18(c)(3).
"(8) OUT-OF-STATE BANK.-The term 'out-of-State bank' means, with
respect to any State, a bank whose home State is another State.
"(9) OUT-OF-STATE BANK HOLDING COMPANY.-The term 'out-of-State
bank holding company' means, with respect to any State, a bank holding
company whose home State is another State.
"(lO) RESPONsmLE AGENCY.-The term 'responsible agency' means
the agency determined in accordance with section 18(c)(2) with respect to
a merger transaction.
"(11) RESULTING BANK.-The term 'resulting bank' means a bank
that has resulted from an interstate merger transaction under this section.".
(b) TECHNICAL AND CONFORMING AMENDMENTS.(1) REVISED STATUTES.-Section 5155 of the Revised Statutes (12
U.S.C. 36) is amended(A) by redesignating subsections (d) through (h) as subsections
(h) through (1), respectively; and
(B) by inserting after subsection (c) the fo,llowing new subsections:
"(d) BRANCHES RESULTING FROM INTERSTATE MERGER TRANSACTIONS.-A
national bank resulting from an interstate merger transaction (as defined in
section 44(f)(6) of the Federal Deposit Insurance Act) may maintain and
operate a branch in a State other than the home State (as defined in
subsection (g)(3)(B» of such bank in accordance with section 44 of the Federal
Deposit Insurance Act.
"(e) EXCLUSIVE AUTHORITY FOR ADDmONAL BRANCHES."(1) IN GENERAL.-Effective June I, 1997, a national bank may not
acquire, establish, or operate a branch in any State other than the bank's
home State (as defined in subsection (g)(3)(B» or a State in which the
bank already has a branch unless the acquisition, establishment, or
operation of such branch in such State by such national bank is authorized under this section or Section 13(f), 13(k), or 44 of the Federal Deposit
Insurance Act.
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"(2) RETENTION OF BRANCHES.-In the case of a national bank which
relocates the main office of such bank from 1 State to another State after
May 31, 1997, the bank may retain and operate branches within the
State which was the bank's home State (as defined in subsection
(g)(3)(B» before the relocation of such office only to the extent the bank
would be authorized, under this section or any other provision of law
referred to in paragraph (1), to acquire, establish, or commence to operate
a branch in such State if"(A) the bank had no branches in such State; or
"(B) the branch resulted from"(i) an interstate merger transaction approved pursuant to
section 44 of the Federal Deposit Insurance Act; or
"(ii) a transaction after May 31, 1997, pursuant to which
the bank received assistance from the Federal Deposit Insurance Corporation under section 13(c) of such Act.

"(f) LAW ApPLICABLE TO INTERSTATE BRANCHING OPERATIONS.-

"(1) LAW APPLICABLE TO NATIONAL BANK BRANCHES.H(A) IN GENERAL.-The laws of the host State regarding community reinvestment, consumer protection, fair lending, and establishment of intrastate branches shall apply to any branch in the host
State of an out-of-State national bank to the same extent as such
State laws apply to a branch of a bank chartered by that State,
exceptCI(i) when Federal law preempts the application of such
State laws to a national bank; or

"(ii) when the Comptroller of the Currency determines
that the application of such State laws would have a discriminatory effect on the branch in comparison with the effect the
application of such State laws would have with respect to
branches of a bank chartered by the host State.
H(B) ENFORCEMENT OF APPLICABLE STATE LAWS.-The provisions
of any State law to which a branch of a national bank is subject
under this paragraph shall be enforced, with respect to such branch,
by the Comptroller of the Currency.
H(2) TREATMENT OF BRANCH AS BANK.-Alllaws of a host State, other
than the laws regarding community reinvestment, consumer protection,
fair lending, establishment of intrastate branches, and the application or
administration of any tax or method of taxation, shall apply to a branch
(in such State) of an out-of-State national b~mk to the same extent as such
laws would apply if the branch were a national bank the main office of
which is in such State.
"(3) RULE OF CONSTRUCTION.-No provision of this subsection may
be construed as affecting the legal standards for preemption of the
application of State law to national banks.".
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(2) Acr OF MAy 1, 1886.-Section 2 of the Act entitled HAn Act to
enable national banking associations to increase their capital stock and to
change their names and locations." and approved May I, 1886 (12 U.S.C.
30) is amended by adding at the end the following new subsection:
UCc) COORDINATION WITH REVISED STATUTES.-In the case of a national
bank which relocates the main office of such bank from 1 State to another
State after May 31, 1997, the bank may retain and operate branches within
the State from which the - bank relocated such office only to the extent
authorized in section 5155(e)(2) of the Revised Statutes.".
(3) FEDERAL DEPOSIT INSURANCE Acr.-

(A) EXCLUSIVE AUTHORITY FOR ADDmONAL BRANCHES OF STATE
NONMEMBER BANKS.-Section 18(d) of the Federal Deposit Insurance
Act (12 U.S.c. 1828(d» is amended by adding at the end the
following new paragraph:
"(3) EXCLUSIVE AUTHORITY FOR ADDmONAL BRANCHES.-

"CA) IN GENERAL.-Effective June 1, 1997, a State nonmember
bank may not acquire, establish, or operate a branch in any State
other than the bank's home State (as defined in section 44Cf)(4» or a
State in which the bank already has a branch unless the acquisition,
establishment, or operation of a branch in such State by a State
nonmember bank is authorized under this subsection or section 13(f),
13(k), or 44.
"CB) RETENTION OF BRANCHES.-In the case of a State nonmember bank which relocates the main office of such bank from 1 State
to another State after May 31, 1997, the bank may retain and
operate branches within the State which was the bank's home State
(as defined in section 44(0(4» before the relocation of such office
only to the extent the bank would be authorized, under this section
or any other provision of law referred to in subparagraph (A), to
acquire, establish, or commence to operate a branch in such State
if"(i) the bank had no branches in such State; or
"(ii) the branch resulted from"(I) an interstate merger transaction approved pursuant to
section 44; or

"(II) a transaction after May 31, 1997, pursuant to which
the bank received assistance from the Corporation under
section 13(c).".
(B) ACTIVITIES OF BRANCHES OF STATE BANKS RESULTING FROM
INTERSTATE MERGER TRANsAcrIONs.-Section 24 of the Federal Deposit Insurance Act (12 U.S.c. 1831a) is amended by adding at the
end the following new subsection:
"(j) ACTIVITIES OF BRANCHES OF OUT-OF-STATE BANKS.-
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U(l) IN GENERAL.-The laws of a host State, including laws regarding
community reinvestment, consumer protection, fair lending, and establishment of intrastate branches, shall apply to any branch in the host
State of an out-of-State State bank to the same extent as such State laws
apply to a branch of a bank chartered by that State.

"(2) ACTIVITIES OF BRANCHES.-An insured State bank that establishes a branch in a host State may not conduct any activity at such
branch that is not-permissible for a bank chartered by the host State.
:-.

"(3) DEFINmONS.-The terms 'host State', 'interstate merger transaction', and 'out-of-State bank' have the same meanings as in section
44(0·".
(4) Aer OF NOVEMBER 7, 19I8.-The Act entitled "An Act to provide
for the consolidation of the national banking associations." and approved
November 7, 1918 (12 U.S.C. 215 et seq.) is amended(A) by redesignating section 2 as section 3;
(B) by redesignating section 3 as section 5;
(C) in the 1st section, by striking "That (a) any national
banking association" and inserting the following:

uSECTION 1. SHORT TITLE.
UThis Act may be cited as the 'National Bank Consolidation and Merger
Act'.

"SEC. 2. CONSOLIDATION OF BANKS WITHIN THE SAME
STATE.
U(a) IN GENERAL.-Any national bank"; and
(D) by inserting after section 3 (as so redesignated under
subparagraph (A) of this paragraph) the following new section:

uSEC. 4. INTERSTATE CONSOLIDATIONS AND MERGERS.
"(a) IN GENERAL.-A national bank may engage in a consolidation or
merger under this Act with an out-of-State bank if the consolidation or merger
is approved pursuant to section 44 of the Federal Deposit Insurance Act.
"(b) SCOPE OF ApPLICATION.-Subsection (a) shall not apply with respect
to any consolidation or merger before June I, 1997, unless the home State .of
each bank involved in the transaction has in effect a law described in section
44(a)(3) of the Federal Deposit Insurance Act.
"(c) DEFINITIONs.-The terms 'home State' and 'out-of-State bank' have
the same meaning as in section 44(f) of the Federal Deposit Insurance Act.".
(5) HOME OWNERS' LOAN Aer.-Section 3 of the Home Owners' Loan
Act (12 U.S.c. 1462a) is amended(A) by redesignating subsections (0 through (i) as subsections
(g) through G), respectively; and
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(B) by inserting after subsection (e), the following new subsection:

"'(0 STATE HOMESI'EAD PROVISIONS.-No provision of this Act or any other
provision of law administered by the Director shall be construed as superseding any homestead provision of any State constitution, including any implementing State statute, in effect on the date of enactment of the Riegle-Neal
Interstate Banking and Branching Efficiency Act of 1994, or any subsequent
amendment to such a State constitutional or statutory provision in effect on
-~sut:hdate, that exempts the homestead of any person from foreclosure, or
forced sale, for the payment of all debts, other than a purchase money
obligation relating to the homestead, taxes due on the homestead, or an
obligation arising from work and material used in constructing improvements
.
on the homestead. l1 •
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SEC. 103. STATE "OPT-IN" ELECTION TO PERMIT
INTERSTATE BRANCHING THROUGH DE NOVO
BRANCHES.
(a) NATIONAL BANKs.-Section 5155 of the Revised Statutes (12 U.S.c.
36) is amended by inserting after subsection (f) (as added by section 102(b»
- the following new subsection:
"(g) STATE 'OPT-IN' ELECTION To PERMIT INTERSTATE BRANCHING
-THROUGH DE Novo BRANCHES."(I) IN GENERAL.-Subject to paragraph (2), the Comptroller of the
Currency may approve an application by a national bank to establish and
operate a de novo branch in a State (other than the bank's horne State) in
which the bank does not maintain a branch if"(A) there is in effect in the host State a law that"(i) applies equally to all banks; and
"(ii) expressly permits all out-of-State banks to establish de

novo branches in such State; and
"(B). the conditions established in, or made applicable to this
paragraph by, paragraph (2) are met.
"(2) CONDmONS ON ESTABLISHMENT AND OPERATION OF INTERSTATE
BRANCH."(A) ESTABLISHMENT.-An application by a national bank to
establish and operate a de novo branch in a host State shall be
subject to the same requirements and conditions to which an application for an interstate merger transaction is subject under paragraphs
(1), (3), and (4) of section 44(b) of the Federal Deposit Insurance
Act.
H(B) OPERATION.-Subsections (c) and (d)(2) of section 44 of the
Federal Deposit Insurance Act shall apply with respect to each
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branch of a national bank which is established and operated pursuant to an application approved under this subsection in the same
manner and to the same extent such provisions of such section 44
apply to a branch of a national bank which resulted from an
interstate merger transaction approved pursuant to such section 44.
4~(3)

DEFINITIONS.-The following definitions shall apply for purposes of this section:
U(A) DE "NOVO BRANCH.-The term 'de novo branch' means a
branch of a national bank which44(i) is originally established by the national bank as a

branch; and
U(ii) does not become a branch of such bank as a result ofec(I) the acquisition by the bank of an insured depository

institution or a branch of an insured depository institution;
or
U(II) the conversion, merger, or consolidation of any such
institution or branch.
U(B) HOME STATE.-The term 'home State' means the State in
which the main office of a national bank is located.
U(C) HOST STATE.-The term 'host State' means, with respect to
a bank, a State, other than the hQme State of the bank, in which the
bank maintains, or seeks to establish and maintain, a branch.". '
(b) STATE BANKS.-Section 18(d) of the Federal Deposit Insurance Act
(12 U.S.C. 1828(d» is amended by inserting after paragraph (3) (as added by
section 102(b)(3) of this title) the following new paragraph:
U(4) STATE 'OPT-IN' ELECI'ION TO PERMIT INTERSTATE BRANCHING
THROUGH DE NOVO BRANCHES.U(A) IN GENERAL.-Subject to subparagraph (B), the Corporation may approve an application by an insured State nonmember
bank to establish and operate a de novo branch in a State (other
than the bank's home State) in which the bank does not maintain a
branch ifU(i) there is in effect in the host State a law thatU(I) applies equally to all banks; and
"(II) expressly permits all out-of-State banks to establish
de novo branches in such State; and
H(ii) the conditions established in, or made applicable to
this paragraph by, subparagraph (B) are met.

U(B) CONDmONS ON ESTABLISHMENT AND OPERATION OF INTER·
STATE BRANCH.u(i) ESTABLISHMENT.-An application by an insured State
nonmember bank to establish and operate a de novo branch in a
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host State shall be subject to the same requirements and conditions to which an application for a merger transaction is subject
under paragraphs (1), (3), and (4) of section 44(b).
U(ii) QpERATION.-Subsections (c) and (d)(2) of section 44
shall apply with respect to each branch of an insured State
nonmember bank which is established and operated pursuant to
an application approved under this paragraph in the same
manner and to· the same extent such provisions of such section
apply to a branch of a State bank which resulted from a merger
transaction under such section 44.
U(C) DE NOVO BRANCH DEFINED.-For purposes of this paragraph, the term 'de novo branch' means a branch of a State bank
which"(i) is originally established by the State bank as a branch;

and
"(ii) does not become a branch of such bank as a result of"(1) the acquisition by the bank of an insured depository
institution or a branch of an insured depository institution;
or

"(II) the conversion, merger, or consolidation of any such
institution or branch.
"CD) HOME STATE DEFINED.-The term 'home State' means the
State by which a State bank is chartered.
"(E) HOSf STATE DEFINED.-The term 'host State' means, with
respect to a bank, a State, other than the home State of the bank, in
which the bank maintains, or seeks to establish and maintain, a
branch.".

'~
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SEC. 104. BRANCHING BY FOREIGN BANKS.
(a) IN GENERAL.-Section SCa) of the International Banking Act of 1978
(12 U.S.C. 3103(a)) is amended to read as follows:
"(a) INTERSfATE BRANCHING AND AGENCY OPERATIONS."(1) FEDERAL BRANCH OR AGENCY.-Subject to the provisions of this

Act and with the prior written approval by the Board and the Comptroller of the Currency of an application, a foreign bank may establish and
operate a Federal branch or agency in any State outside the horne State of
such foreign bank to the extent that the establishment and operation of
such branch would be permitted under section SlSS(g) of the Revised
Statutes or section 44 of the Federal Deposit Insurance Act if the foreign
bank were a national bank whose home State is the same State as the
home State of the foreign bank.
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"(2) STATE BRANCH QR AGENCY.-Subject to the provisions of this Act
and with the prior written approval by the Board and the appropriate
State bank supervisor of an application, a foreign bank may establish and
operate a State branch or agency in any State outside the home State of
such foreign bank to the extent that such establishment and operation
would be permitted under section 18(d)(4) or 44 of the Federal Deposit
Insurance Act if the foreign bank were a State bank whose home State is
the same State as the home State of the foreign bank.

. ....

"(3) CRITERIA FOR DETERMINATION.-In approving an application
under paragraph (1) or (2), the Board and (in the case of an application
under paragraph (1» the Comptroller of the Currency-

U{A) shall apply the standards applicable to the establishment
of a foreign bank office in the United States under section 7{d);
"(B) may not approve an application unless the Board and (in
the case of an application under paragraph (1» the Comptroller of
the Currency"(i) determine that the foreign bank's financial resources,
including the capital level of the bank, are equivalent to those
required for a domestic bank to be approved for branching
under section 5155 of the Revised Statutes and section 44 of the
Federal Deposit Insurance Act; and
H(ii) consult with the Secretary of the Treasury regarding

capital equivalency; and
U{C) shall apply the same requirements and conditions to which
an application for an interstate merger transaction is subject under
paragraphs (1), (3), and (4) of section 44(b) of the Federal Deposit
Insurance Act.
"(4) QpERATION.-Subsections (c) and (d)(2) of section 44 of the
Federal Deposit Insurance Act shall apply with respect to each branch
and agency of a foreign bank which is established and operated pursuant
to an application approved under this subsection in the same manner and
to the same extent such provisions of such section apply to a domestic
branch of a national or State bank (as such terms are defined in section 3
of such Act) which resulted from a merger transaction under such section
44.

CI(5) EXCLUSIVE AUTHORITY FOR ADDITIONAL BRANCHES.-Except as
provided in this section, a foreign bank may not, directly or indirectly,
acquire, establish, or operate a branch or agency in any State other than
the home State of such bank.
"(6) REQUIREMENT FOR A SEPARATE SUBSIDIARY.-If the Board or the
Comptroller of the Currency, taking into account differing regulatory or
accounting standards, finds that adherence by a foreign bank to capital
requirements equivalent to those imposed under section 5155 of the
Revised Statutes and section 44 of the Federai Deposit Insurance Act
could be verified only if the banking activities of such bank in the United
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States are carried out in a domestic banking subsidiary within the United
States, the Board and (in the case of an application under paragraph (1»
the Comptroller of the Currency may approve an application under
paragraph (1) or (2) subject to a requirement that the foreign bank or
company controlling the foreign bank establish a domestic banking subsidiary in the United States.

-.-

U(7) ADDmONAL AlITHORITY FOR INTERSTATE BRANCHES AND AGENCIES
OF FOREIGN BANKS.-Notwithstanding paragraphs (1) and (2), a foreign
bank may, with the approval of the Board and the Comptroller of the
Currency, establish and operate a Federal branch or Federal agency or,
with the approval of the Board and the appropriate State bank supervisor, a State branch or State agency in any State outside the foreign bank's
home State ifU(A) the establishment and operation of a branch or agency is
expressly permitted by the State in which the branch or agency is to
be established; and
U(B) in the case of a Federal or State branch, the branch
receives only such deposits as would be permissible for a corporation
organized under section 2SA of the Federal Reserve Act.
U(9) HOME STATE OF DOMESTIC BANK DEFINED.-For purposes of this
subsection, the term 'home State' meansU(A) with respect to a national bank, the State in which the
main office of the bank is located; and
U(B) with respect to a State bank, the State by which the bank
is chartered.".

(b) CONTINUED AUTHORITY FOR LIMITED BRANCHES, AGENCIES, OR COM·
MERCIAL LENDING COMPANIES.-Section S(b) of the International Banking Act
of 1978 (12 U.S.C. 3103(b» is amended by adding at the end the following new
sentence: "Notwithstanding subsection (a), a foreign bank may continue to
operate, after the enactment of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994, any Federal branch, State branch, Federal
agency, State agency, or commercial lending company subsidiary which such
bank was operating on the day before the date of the enactment of such Act to
the extent the branch, agency, or subsidiary continues, after the enactment of
such Act, to engage in operations which were lawful under the laws in effect on
the day before such date.".
(c) CLARIFICATION OF BRANCHING RULES IN THE CASE OF A FOREIGN BANK
WITH A DOMESTIC BANK SUBSIDIARY.-Section 5 of the International Banking
Act-of 1978 (12 U.S.C. 3103) is amended by adding at the end the following
new subsection:
- "(d) CLARIFICATION OF BRANCHING RULES IN THE CASE OF AFOREIGN BANK
WITH ADOMESTIC BANK SUBSIDIARY.-In the case of a foreign bank that has a
domestic bank subsidiary within the United States-
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.C(l) the fact that such bank controls a domestic bank shall not affect
the authority Qf the foreign bank to establish Federal and State branches
or agencies to the extent permitted under subsection (a); and
U(2) the fact that the domestic bank is controlled by a foreign bank

. : : ' ..

which has Federal or State branches or agencies in States other than the
borne State of such domestic bank shall not affect the authority of the
domestic bank to establish branches outside the home State of the
domestic bank to -the extent permitted under section 5155(g) of the
Revised Statutes or section 18(d)(4) or 44 of the Federal Deposit Insurance Act, as the case may be.".

(d) HOME STATE DETERMINATIONS.~Section 5(c) of the International
Banking Act of 1978 (12 U.S.C. 3103(c» is amended to read as follows:
U(c) DETERMINATION OF HOME STATE OF FOREIGN BANK.-For the purposes of this section"(1) in the case of a foreign bank that has any branch, agency,
subsidiary commercial lending company, or subsidiary bank in more than
1 State, the home State pf the foreign bank is the 1 State of such States
which is selected to be the home State by the foreign bank or, in default of
.
any such selection, by the Board; and

"(2) in the case of a foreign bank that does not have a branch,
agency, subsidiary commercial lending company, or subsidiary bank in
more than 1 State, the home State of the foreign bank is the State in
which the foreign bank has a branch, agency, subsidiary commercial
lending company, or subsidiary bank.".
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SEC. lOS. COORDINATION OF EXAMINATION AUTHORITY. Section 10 of the Federal Deposit Insurance Act (12 U.S.C. 1820) is
amended by inserting after subsection (g) the following new subsection:
U(h) COORDINATION OF ExAMINATION AUTHORITY.U(I) IN GENERAL.-The appropriate State bank supervisor of a host
State may examine a branch operated in such State by an out-of-State
insured State bank that resulted from an interstate merger transaction
approved under section 44 or a branch established in such State pursuant
to section 5155(g) of the Revised Statutes or section 18(d)(4)U{A) for the purpose of determining compliance with host State
laws, including those that govern banking, community reinvestment,
fair lending, consumer protection, and permissible activities; and
U{B) to ensure that the activities of the branch are not conducted in an unsafe or unsound manner.

"(2) ENFORCEMENT.-If the State bank supervisor of a host State
determines that there is a violation of the law of the host State concerning
the activities being conducted by a branch described in paragraph (1) or
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that the branch is being operated in anunsafe and unsound manner, the
State bank supervisor of the host State or, to the extent authorized by the
law of the host State, a State law enforcement officer may undertake such
enforcement actions and proceedings as would be permitted under the law
of the host State as if the branch were a bank chartered by that host
State.

.:

"(3) COOPERATIVE AGREEMENT.-The State bank supervisors from 2
or more States may enter into cooperative agreements to facilitate State
.'. regulatory supervision of State banks, including cooperative agreements
relating to the coordination of examinations and joint participation in
examinations.
"(4) FEDERAL REGULATORY AUTHORI1Y.-No provision of this subsection shall be construed as limiting in any way the authority of an
appropriate Federal banking agency to examine or to take any enforcement actions or proceedings against any bank or branch of a bank for
which the agency is the appropriate Federal banking agency.".
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SEC. 106. BRANCH CLOSURES.
Section 42 of the Federal Deposit Insurance Act (12 U.S.c. 1831r-l) is
amended by adding at the end the following new subsection:
"(d) BRANCH CLOSURES IN INTERSTATE BANKING OR BRANCHING OPERA.
TIONS."(1) NOTICE REQUIREMENTS.-In the case of an interstate bank
which proposes to close any branch in a low- or moderate-income area, the
notice required under subsection (b)(2) shall contain the mailing address
of the appropriate Federal banking agency and a statement that comments on the proposed closing of such branch may be mailed to such
agency.

"(2) ACfION REQUIRED BY APPROPRIATE FEDERAL BANKING AGENCY.If, in the case of a branch referred to in paragraph (1)"(A) a person from the area in which such branch is locatedH(i) submits a written request relating to the dosing of
such branch to the appropriate Federal banking agency; and
"(ii) includes a statement of specific reasons for the request, including a discussion of the adverse effect of such closing
on the availability of banking services in the area affected by
the closing of the branch; and
H(B) the agency concludes that the request is not frivolous, the
agency shall consult with community leaders in the affected area
and convene a meeting of representatives of the agency and other
interested depository institution regulatory agencies with community leaders in the affected area and such other individuals, organizations, and depository institutions (as defined in section 19(b)(1)(A)
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of the Federal Reserve Act) as the agency may determine, in the
discretion of the agency, to be appropriate, to explore the feasibility·
of obtaining adequate alternative facilities and services for the
affected area, including the establishment of a new branch by
another depository institution, the chartering of a new depository
institution, or the establishment of a community development credit
union, following the closing of the branch.
CC(3) No EFFECf ON CLOSING.-No action by the appropriate Federal
banking agency under paragraph (2) shall affect the authority ,of an
interstate bank to close a branch (including the timing of such closing) if
the requirements of subsections (a) and (b) have been met by such bank
with respect to the branch being closed.

"(4) DEFINITIONS.-For purposes of this subsection, the following
definitions shall apply:
"(A) INTERSTATE BANK DEFINED.-The term 'interstate bank'
means a bank which maintains branches in more than 1 State.
U(B) Low- OR MODERATE-INCOME AREA.-The term 'low- or moderate-income area' means a census tract for which the median family
.
.
Income 15cc(i) less than 80 percent of the median family income for

the metropolitan statistical area (as designated by the Director
of the Office of Management and Budget) in which the census
tract is located; or
"(ii) in the case of a census tract which is not located in a

metropolitan statistical area, less than 80 percent of the median
family income for the State in which the census tract is located,
as determined without taking into account family income in
metropolitan statistical areas in such State.".
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SEC. 107. EQUALIZING COMPETITIVE OPPORTUNITIES FOR
UNITED STATES AND FOREIGN BANKS.
(a) REGULATORY OBJECTIVES.-Section 6 of the International Banking Act
of 1978 (12 U.S.c. 3104) is amended(1) by redesignating subsections (a) through (c) as subsections (b)

through (d), respectively; and
(2) by inserting after "SEC. 6" the following new subsection:
"(a) OBJECfIVE.-In implementing this section, the Comptroller and the
Federal Deposit Insurance Corporation shall each, by affording equal competitive opportunities to foreign and United States banking organizations in their
United States operations, ensure that foreign banking organizations do not
receive an unfair competitive advantage over United States banking organizations.".
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(b) REVIEW OF REGULATIONS.(1) IN GENERAL.-Each Federal banking agency, after consultation
with the other Federal banking agencies to assure uniformity, shall revise
the regulations adopted by such agency under section 6 of the International Banking Act of 1978 to ensure that the regulations are consistent
with the objective set foith in section 6(a) of the International Banking
Act of 1978.

(2) SPECIFIC FAcroRS.-In carrying out paragraph (1), each Federal
.>.. banking agency shall consider whether to permit an uninsured branch of
a foreign bank to accept initial deposits of less than $100,<X>O only from(A) individuals who are not citizens or residents of the United
States at the time of the initial deposit;
(B) individuals who(i) are not citizens of the United States;

(ii) are residents of the United States; and
(iii) are employed by a foreign bank, foreign business,
foreign government, or recognized international organization;
(C) persons to whom the branch or foreign bank has extended
credit or provided other nondeposit banking services;

(D) foreign businesses and large United States businesses;
(E) foreign governmental units and recognized international
organizations; and
(F) persons who are depositing funds in connection with the
issuance of a financial instrument by the branch for the transmission
of funds.
(3) REDUCTION IN REGULATORY DE MINIMIS EXEMPTION.-In carrying
out paragraph (1), each Federal banking agency shall limit any exemption which is(A) available under any regulation prescribed pursuant to section 6(d) of the International Banking Act of 1978 providing for the
acceptance of initial deposits of less than $100,<X>O by an uninsured
branch of a foreign bank; and
(B) based on a percentage of the average deposits at such
branch; to not more than 1 percent of the average deposits at such
branch.
(4) ADDmONAL RELEVANT CONSIDERATIONS.-In carrying out paragraph (1), each Federal banking agency shall also consider the importance of maintaining and improving the availability of credit to all
sectors of the United States economy, including the international trade
finance sector of the United State economy.
(5) DEADLINE FOR PRESCRIBING REVISED REGULATIONS.-Each Federal
banking agency-
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(A) shall publish final regulations under paragraph (1) in the
Federal Register not later than 12 months after the date of enactment of this Act; and
(B) may establish reasonable transition rules to facilitate any
termination of any deposit-taking activities that were permissible
under regulations that were in effect before the date of enactment of
this Act.
(6) DEFINITION-s.-For purposes of this subsection(A) the term "Federal banking agency" means(i) the Comptroller of the Currency with respect to Federal
branches of foreign banks; and
(ii) the Federal Deposit Insurance Corporation with respect to State branches of foreign banks; and
(B) the term "uninsured branch" means a branch of a foreign
bank that is not an insured branch, as defined in section 3(s)(3) of
the Federal Deposit Insurance Act (12 V.S.c. 1813(s)(3».
(c) AMENDMENT AFFIRMING THAT CONSUMER PROTECTION LAWS APPLY TO
FOREIGN BANKS.-Section 9(b) of the International Banking Act of 1978 (12
V.S.c. 3106a) is amended(1) in paragraph (1)(A) by redesignating subparagraphs (A) and (B) as subparagraphs (B) and (C), respectively; and
(B) by inserting after "which-" the following new subparagraph:
"(A) impose requirements that protect the rights of consumers
in financial transactions, to the extent that the branch, agency, or
commercial lending company engages in activities that are subject to
such laws;"; and
(2) in paragraph (2)(A) by redesignating subparagraphs (A) and (B) as subparagraphs (B) and (C), respectively; and
(B) by inserting after "which-" the following new subparagraph:
"(A) impose requirements that protect the rights of consumers
in financial transactions, to the extent that the branch, agency, or
commercial lending company engages in activities that are subject to
such laws;".
(d) INSURED BANKS IN TERRITORIES NOT TREATED AS FOREIGN BAJ'lKS FOR
PURPOSES OF RETAIL DEPOSIT-TAKING RULE.-Section 6(d) of the International
Banking Act of 1978 (12 V.S.c. 3104(c» (as so redesignated by subsection
(a)(I) of this section) is amended by adding at the end the following new
paragraph:
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U(3) INSURED BANKS IN U.S. TERRITORIES.-For purposes of this
subsection, the term -foreign bank' does not include any bank organized
under the laws of any territory of the United States, Puerto Rico, Guam,
American Samoa, or the Virgin Islands the deposits of which are insured
by the Federal Deposit Insurance Corporation pursuant to the Federal
Deposit Insurance Act.".
(e) AMENDMENT RELATING TO SHELL BRANCHES.(1) IN GENERAL.'-:"Section 7 of the International Banking Act of 1978
(12 U.S.C. 3105) is amended by adding at the end the following new
subsection:
U(k) MANAGEMENT OF SHELL BRANCHES.u(1) TRANSACTIONS PROHIBITED.-A branch or agency of a foreign
bank shall not manage, through an office of the foreign bank which is
located outside the United States and is managed or controlled by such
branch or agency, any type of activity that a bank organized under the
laws of the United States, any State, or the District of Columbia is not
permitted to manage at any branch or subsidiary of such bank which is
located outside the United States.
U(2) REGULATIONs.-Any regulations promulgated to carry out this
sectionU(A) shall be promulgated in accordance with section 13; and
U(B) shall be uniform, to the extent practicable.".
(2) EFFECfIVE DATE.-The amendment made by paragraph (1) shall
become effective at the end of the 180-day period beginning on the date
of enactment of this Act.
(0 MEETING COMMUNITY CREDIT NEEDS.-Section Sea) of the International Banking Act of 1978 (12 U.S.C. 3103(a» (as amended by section 104 of
this Act) is amended by inserting after paragraph (7) the following new
paragraph:
--(8) CONTINUING REQUIREMENT FOR MEETING COMMUNITY CREDIT
NEEDS AFTER INmAL INTERSTATE ENTRY BY ACQUISITION.ceCA) IN GENERAL.-If a foreign bank acquires a bank or a
branch of a bank, in a State in which the foreign bank does not
maintain a branch, and such acquired bank is, or is part of, a
regulated financial institution (as defined in section 803 of the
Community Reinvestment Act of 1977), the Community Reinvestment Act of 1977 shall continue to apply to each branch of the
foreign bank which results from the acquisition as if such branch
were a regulated financial institution.
u(B) EXCEPTION FOR BRANCH THAT RECEIVES ONLY DEPOSITS PERMISSIBLE FOR AN EDGE ACT CORPORATION.-Paragraph (1) shall not
apply to any branch that receives only such deposits as are permissible for a corporation organized under section 2SA of the Federal
Reserve Act to receive.".
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SEC. 108. FEDERAL RESERVE BOARD STUDY ON BANK FEES.
(a) IN GENERAL.-Section 1002 of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (12 U.S.C. 1811 note) is amended to
read as follows:

"SEC. 1002. SURVEY'OF BANK FEES AND SERVICES.
"(a) ANNuAL SURVEY REQUIRED.-The Board of Governors of the Federal
Reserve System shall obtain a sample, which is representative by geographic
location and size of the institution, of"(1) certain retail banking services provided by insured depository
institutions; and

"(2) the fees, if any, which are imposed by such institutions for
providing any such service, including fees imposed for not sufficient
funds, deposit items returned, and automated teller machine transactions.
"(b) ANNUAL REPORT TO CONGRESS REQUIRED..'(1) PREPARATION.-The Board of Governors of the Federal Reserve
System shall prepare a report of the results of each survey conducted
pursuant to subsection (a).

"(2) CONTENTS OF THE REPORT.-Each report prepared pursuant to
paragraph (1) shall include"(A) a description of any discernible trend, in the Nation as a
whole and in each region, in the cost and availability of retail
banking services which delineates differences on the basis of size of
the institution and engagement in multistate activity; and
"(B) a description of the correlation, if any, among the following
factors:

lOCi) An increase or decrease in the amount of any deposit
insurance premium assessed by the Federal Deposit Insurance
Corporation against insured depository institutions.
"(ii) An increase or decrease in the amount of the fees

imposed by such institutions for providing retail banking services.
"(iii) A decrease in the availability of such services.

"(3) SUBMISSION TO CONGRESS.-The Board of Governors of the Federal Reserve System shall submit an ~nnual report to the Congress not
later than September I, 1995, and not later than June 1 of each subsequent year.".
(b) SUNSET.-The requirements of subsection (a) shall not apply after the
end of the 7-year period beginning on the date of enactment of this Act.
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SEC. 109. PROHIBITION AGAINST DEPOSIT PRODUCTION
OFFICES.
(a) REGULATIONs.-The appropriate Federal banking agencies shall prescribe uniform regulations effective June 1, 1997, which prohibit any out-ofState bank from using any authority to engage in interstate branching
pursuant to this title, or ·any amendment made by this title to any other
p'rovision of law, primarily for the purpose of deposit production.
(b) GUIDELINES FOR MEETING CREDIT NEEDS.-Regulations issued under
subsection (a) shall include guidelines to ensure that interstate branches
operated by an out-of-State bank in a host State are reasonably helping to
meet the credit needs of the communities which the branches serve.

(c) LIMITATION ON OUT-OF-STATE LoANS.(1) LIMITATION.-Regulations issued under subsection (a) shall require that, beginning no earlier than 1 year after establishment or
acquisition of an interstate branch or branches in a host State by an outof-State bank, if the appropriate Federal banking agency for the out-ofState bank determines that the bank's level of lending in the host State
relative to the deposits from the host State (as reasonably determinable
from available information including the agency's sampling of the bank's
loan files during an examination or such data as is otherwise available) is
less than half the average of total loans in the host State relative to total
deposits from the host State (as determinable from relevant sources) for
all banks the home State of which is such State(A) the appropriate Federal banking agency for the out-of-State
bank shall review the loan portfolio of the bank and determine
whether the bank is reasonably helping to meet the credit needs of
the communities served by the bank in the host State; and

(B) if the agency determines that the out-of-State bank is not
reasonably helping to meet those needs(i) the agency may order that an interstate branch or
branches of such bank in the host State be closed unless the
bank provides reasonable assurances to the satisfaction of the
appropriate Federal banking agency that the bank has an
acceptable plan that will reasonably help to meet the credit
needs of the communities served by the bank in the host State,
and
(ii) the out-of-State bank may not open a new interstate
branch in the host State unless the bank provides reasonable
assurances to the satisfaction of the appropriate Federal banking agency that the bank will reasonably help to meet the credit
needs of the community that the new branch will serve.
(2) CONSIDERATIONS.-In making a determination under paragraph
(l)(A), the appropriate Federal banking agency shall consider-
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(A) whether the interstate branch or branches of the out.ofState bank were formerly part of a failed or failing depository
institution;
It=-----

(B) whether the interstate branch was acquired under circum-

stances where there was a low loan-to-deposit ratio because of the
.nature of the acquired institution's business or loan portfolio;
(C) whether the interstate branch or branches of the out.ofState bank have a higher concentration of commercial or credit card
lending, trust services, or other specialized activities;
(D) the ratings received by the out.of-State bank under the
Community Reinvestment Act of 1977;
(E) economic conditions, including the level of loan demand,

within the communities served by the interstate branch or branches
of the out.of-State bank; and
(F) the safe and sound operation and condition of the out.ofState bank.
(3) BRANCH CLOSING PROCEDURE.(A) NOTICE REQUIRED.-Before exercising any authority under
paragraph (1 )(B)(i), the appropriate Federal banking agency shall
issue to the bank a notice of the agency's intention to close an
interstate branch or branches and shall schedule a hearing.
(B) HEARING.-Section 8(h) of the Federal Deposit Insurance

Act shall apply to any proceeding brought under this paragraph.
(d) APPLICATION.-This section shall apply with respect to any interstate
branch established or acquired in a host State pursuant to this title or any
amendment made by this title to any other provision of law.
(e) DEFINITIONs.-For the purposes of this section, the following definitions shall apply:
(1) APPROPRIATE FEDERAL BANKING AGENCY, BANK, STATE, AND STATE
BANK.-The terms "appropriate Federal banking agency", "bank",
"State", and "State bank" have the same meanings as in section 3 of the
Federal Deposit Insurance Act.
(2) HOME STATE.-The term "home State" means-(A) in the case of a national bank, the State in which the main
office of the bank is located; and
(B) in the case of a State bank, the State by which the bank is
chartered.
(3) HOST STATE.-The term "host State" means a State in which a
bank establishes a branch other than the home State of the bank.
(4) INTERSTATE BRANCH.-The term CCinterstate branch" means a
branch established pursuant to this title or any amendment made by this
title to any other provision of law.
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(5) OUT-OF-STATE BANK.-The term "out-of-State bank" means, with
respect to any State, a bank the home State of which is another State and,
for purposes of this section, includes a foreign bank, the home State of
which is another State.
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SEC. 110. COMMUNITY REINVESTMENT ACT EVALUATION
OF BANKS WITH "INTERSTATE BRANCHES.
(a) IN GENERAL.~Section 807 of the Community Reinvestment Act of
1977 (12 U.S.C. 2906) is amended by adding at the end the following new
subsections:
"(d) INSTITUTIONS WITH INTERSTATE BRANCHES."(1) STATE-BY-STATE EVALUATION.-In the case of a regulated financial institution that maintains domestic branches in 2 or more States, the
appropriate Federal financial supervisory agency shall prepare"(A) a written evaluation of the entire institution's record of
performance under this title, as required by subsections (a), (b), and
(c); and
CC(B) for each State in which the institution maintains 1 or more
domestic branches, a separate written evaluation of the institution's
record of performance within such State under this title, as required
by subsections (a), (b), and (c).
CC(2) MULTISTATE METROPOLITAN AREAS.-In the case of a regulated
financial institution that maintains domestic branches in 2 or more States
within a multistate metropolitan area, the appropriate Federal financial
supervisory agency shall prepare a separate written evaluation of the
institution's record of performance within such metropolitan area under
this title, as required by subsections (a), (b), and (c). If the agency
prepares a written evaluation pursuant to this paragraph, the scope of
the written evaluation required under paragraph (1)(B) shall be adjusted
accordingly.
CC(3) CONTENT OF STATE LEVEL EVALUATION.-A written evaluation
prepared pursuant to paragraph (l)(B) shallCC(A) present the information required by subparagraphs (A)
and (B) of subsection (b)(1) separately for each metropolitan area in
which the institution maintains 1 or more domestic branch offices
and separately for the remainder of the non metropolitan area of the
State if the institution maintains 1 or more domestic branch offices
in such nonmetropolitan area; and
"(B) describe how the Federal financial supervisory agency has
performed the examination of the institution, including a list of the
individual branches examined.
CC(e) DEFINITIONS.-For purposes of this section the following definitions
shall apply:
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U(l) DOMESTIC BRANCH.-The term 'domestic branch' means any

branch office or other facility of a regulated financial institution that
accepts deposits, located in any State.
"(2) METROPOLITAN AREA.-The term 'metropolitan area' means any
primary metropolitan statistical area, metropolitan statistical area, or
consolidated metropolitan statistical area, as defined by the Director of
the Office of M~nagement and Budget, with a population of 250,000 or
more, and any other area designated as such by the appropriate Federal
financial supervisory agency.
"(3) STATE.-The term 'State' has the same meaning as in section 3
of the Federal Deposit Insurance Act.".
(b) SEPARATE PRESENTATION.-Section 807(b)(1) of the Community Reinvestment Act of 1977 (12 U.S.C. 2906(b)(I» is amended(1) by redesignating subparagraphs (A) through (C) as clauses (i)
through (iii), respectively;
(2) by striking "The public" and inserting the following:
U(A) CONTENTS OF WRITTEN EVALUATION.-The public"; and
(3) by adding at the end the following new subparagraph:
"(B) METROPOLITAN AREA DISTINCTIONS.-The information required by clauses (i) and (ii) of subparagraph (A) shall be presented
separately for each metropolitan area in which a regulated depository institution maintains one or more domestic branch offices.".

~
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SEC. 111. RESTATEMENT OF EXISTING LAW.
No provision of this title and no amendment made by this title to any
other provision of law shall be construed as affecting in any way(1) the authority of any State or political subdivision of any State to

adopt, apply, or administer any tax or method of taxation· to any bank,
bank holding company, or foreign bank, or any affiliate of any such bank,
bank holding company, or foreign bank, to the extent that. such tax or tax
method is otherwise permissible by or under the Constitution of the
. United States or other Federal law;
(2) the right of any State, or any political subdivision of any State, to
impose or maintain a nondiscriminatory franchise tax or other nonproperty tax instead of a franchise tax in accordance with section 3124 of title
31, United States Code; or
(3) the applicability of section 5197 of the Revised Statutes or
section 27 of the Federal Deposit Insurance Act.
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SEC. 112. GAO REPORT ON DATA COLLECTION UNDER
INTERSTATE BRANCHING.
(a) IN GENERAL.-TheComptroller General of the United States shall
submit to the Congress, not later than 9 months after the date of enactment of·
this Act, a report that(1) examines statutory and regulatory requirements for insured
... depository institutions to collect and report deposit and lending data; and

(2) determines what modifications to such requirements are needed.
so that the implementation of the interstate branching provisions contained in this title will result in no material loss of information important
to regulatory or congressional oversight of insured depository institutions.
(b) CONSULTATION.-The Comptroller General, in preparing the report
required by this section. shall consult with individuals representing the appropriate Federal banking agencies, insured depository institutions, consumers,
community groups, and other interested parties.
(c) DEFINmONS.-For purposes of this section, the terms "appropriate

Federal banking agency" and "insured depository institution" have the same
meanings as in section 3 of the Federal Deposit Insurance Act.

~
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SEC. 113. MAXIMUM INTEREST RATE ON CERTAIN FmHA
LOANS.
(a) IN GENERAL.-Section 307(a) of the Consolidated Farm and Rural
Development Act (7 U.S.c. 1927(a» is amended(1) in paragraph (3)(A), by striking "Except" and inserting "Not-

withstanding the provisions of the constitution or laws of any State
limiting the rate or amount of interest that may be charged, taken,
received, or reserved, except"; and
(2) in paragraph (5)(A) by striking
"(5) The" and inserting
"(5)(A) Except as provided in subparagraph (B), the"; and
(B) by adding at the end the following new subparagraph:
"(B) In the case of a loan made under section 310B as a
guaranteed loan, subparagraph (A) shall apply notwithstanding the
provisions of the constitution or laws of any State limiting the rate or
amount of interest that may be charged, taken, received, or reserved.".
(b) EFFECfIVE DATES.-
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(1) IN GENERAL.-Except as provided in paragraphs (2) and (3), the
amendments Illade by subsection (a) shall apply to a loan made, insured,
or guaranteed under the Consolidated Farm and Rural Development Act
(7 U.S.C. 1921 et seq.) in a State on or after the date of enactment of this
Act.

.-

......

(2) STATE OPTION.-Except as provided in paragraph (3), the amendments made by subsection (a) shall not apply to a loan made, insured, or
guaranteed under·the Consolidated Farm and Rural Development Act in
a State after the date (that occurs during the 3-year period beginning on
the date of enactment of this Act) on which the State adopts a law or
certifies that the voters of the State have voted in favor of a provision of
the constitution or law of the State that states that the State does not
want the amendments made by subsection (a) to apply with respect to
loans made, insured, or guaranteed under such Act in the State.
'
(3) TRANSmONAL PERIOD.-In any case in which a State takes an
action described in paragraph (2), the amendments made by subsection
(a) shall continue to apply to a loan made, insured, or guaranteed under
the Consolidated Farm and Rural Development Act in the State after the
date the action was taken pursuant to a c()mmitment for the loan that
was entered into during the period beginning on the date of enactment of
this Act, and ending on the date on which the State takes the action.
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SEC. 114. NOTICE REQUIREMENTS FOR BANKING AGENCY
DECISIONS PREEMPTING STATE LAW.
Chapter 4 of title LXII of the Revised Statutes (12 U.S.C. 21 et seq.) is
amended by adding at the end the following new section:

"SEC. 5244. INTERPRETATIONS. CONCERNING PREEMPTION
OF CERTAIN STATE LAWS'.
"(a) NonCE AND OPPORTUNITY FOR COMMENT REQUIRED.-Before issuing
any opinion letter or interpretive rule, in response to a request or upon the
agency's own motion, that concludes that Federal law preempts the application to a national bank of any State law regarding community reinvestment,
consumer protection, fair lending, or the establishment of intrastate branches,
or before making a determination under section 5155(O(1)(A)(ii) of the Revised Statutes, the appropriate Federal banking agency (as defined in section
3 of the Federal Deposit Insurance Act) shall.

.

"(1) publish in the Federal Register notice of the preemption ()r
discrimination issue that the agency is considering (including a description of each State law at issue);
"(2) give interested parties not less than 30 days in which to submit
written comments; and
"(3) in developing the final opinion letter or interpretive rule issued
by the agency, or making any determination under section

B - 44

Title I-Interstate Banking and Branching
5155(O(1)(A)(ii) of the Revised Statutes, consider any comments received.
"(b) PUBLICATION REQUIRED.-The appropriate Federal banking agency
shall publish in the Federal Registeru(1) any final opinion letter or interpretive rule concluding that

Federal law preempts the application of any State law regarding community reinvestment, consumer protection, fair lending, or establishment of
intrastate branches to a national bank; and
--

"(2) any determination under section 5155(O(1)(A)(ii) of the Revised Statutes.
ce(c) EXCEPTIONS.-

1""

ce(1) No NEW ISSUE OR SIGNIFICANT BASIS.-This section shall not
apply with respect to any opinion letter or interpretive rule thatU(A) raises issues of Federal preemption of State law that are
essentially identical to those previously resolved by the courts or on
which the agency has previously issued an opinion letter or interpretive rule; or
"(B) responds to a request that contains no significant legal
basis on which to make a preemption determination.

i

"(2) JUDICIAL, LEGISLATIVE, OR INTRAGOVERNMENTAL MATERIALS.This section shall not apply with respect to materials prepared for use in
judicial proceedings or submission to Congress or a Member of Congress,
or for intragovernmental use.
H(3) EMERGENCY.-The appropriate Federal banking agency may
make exceptions to subsection (a) ifceCA) the agency determines in writing that the exception is
necessary to avoid a serious and imminent threat to the safety and
soundness of any national bank; or
ce(B) the opinion letter or interpretive rule is issued in connection withU(i) an acquisition of 1 or more banks in default or in
danger of default (as such terms are defined in section 3 of the
Federal Deposit Insurance Act); or
H(ii) an acquisition with respect to which the Federal

Deposit Insurance Corporation provides assistance under section 13(c) of the Federal Deposit Insurance Act.".

1]1015
SEC. 115. MORATORIUM ON EXAMINATION FEES UNDER
THE INTERNATIONAL BANKING ACT OF 1978.
(a) BRANCHES, AGENCIES, AND AFFILIATES.-Section 7(c)(1)(D) of the
International Banking Act of 1978 shall not apply with respect to any
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examination under section 7(c)(1)(A) of such Act which begins before or during
the 3-year period beginning on July 25, 1994.
(b) REPRESENTATIVE OmCES.-The provision of section 10(c) of the
International Banking Act of 1978 relating to the cost of examinations under
such section shall not apply with respect to any examination under such
section which begins before or during the 3-year period beginning on July 25,
1994.

(
I
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SEC. 201. AMENDMENTS TO FEDERAL DEPOSIT INSURANCE
ACT AND FEDERAL HOME LOAN BANK ACT.
(a) FEDERAL DEPOSIT. INSURANCE Acr.-Section 1l(d)(14) of the Federal
Deposit Insurance Act (12 U.S.c. 1821(d)(14)) is amended by adding at the
::eild the following new subparagraph:
U(C) REVIVAL OF EXPIRED STATE CAUSES OF AcrION.U(i) IN GENERAL.-In the case of any tort claim described
in clause (ii) for which the statute of limitation applicable
under State law with respect to such claim has expired not more
than 5 years before the appointment of the Corporation as
conservator or receiver, the Corporation may bring an action as
conservator or receiver on such claim without regard to the
expiration of the statute oflimitation applicable under State
law.
"(ii) CLAIMS DESCRIBED.-A tort claim referred to in clause
(i) is a claim arising from fraud, intentional misconduct resulting in unjust enrichment, or intentional misconduct resulting in
substantial loss to the institution.".
l .

(b) FEDERAL HOME LoAN BANK Acr.-Section 21A(b)(14) of the Federal
Home Loan Bank Act (12 U.S.c. 1441a(b)(14» is amended by adding at the
end the following new subparagraph:
"(E) REVIVAL OF EXPIRED STATE CAUSES OF ACTION.-In the case
of any tort claim described in subparagraph (A)(ii) for which the
statute of limitation applicable under State law with respect to such
claim has expired not more than 5 years before the appointment of
the Corporation as conservator or receiver, the Corporation may
bring an action as conservator or receiver on such claim without
regard to the expiration of the statute of limitation applicable under
State law.".

~2002
SEC. 202. SENSE OF THE SENATE CONCERNING
MUL TILA TERAL EXPORT CONTROLS.
(a) FINDINGS.-The Senate finds that(1) the United States and its allies have agreed that as of March 31,
1994, the Coordinating Committee (hereafter referred to as "COCOM"),
the multilateral body that controlled strategic exports to the former
Soviet Union and other Communist States, ceased to exist;
(2) no successor has yet been established to replace the COCOM;

B - 47

81

82

Interstate Banking and Branching Act

(3) threats to United States security are posed by rogue regimes that
support terrorism as a matter of national policy; .
(4) a critical element of the United States proposal for a successor to
COCOM is that supplier nations agree on a list of militarily critical
products and technologies that would be denied to a handful of rogue
regimes;

;

.-.

(5) some allies of the United States oppose this principle and instead
propose that such' controls be left to "national discretion", effectively
. replacing multilateral export controls with a loose collection of unilateral
export control policies which would be adverse for United States security
and economic interests;
(6) multilateral controls are needed to thwart efforts of Iran, Iraq,
North Korea, Libya, and other rogue regimes, to acquire arms and
sensitive dual-use goods and technologies that could contribute to their
efforts to build weapons of mass destruction; and
(7) the United States would be forced to make the difficult choice of.
choosing between unilateral export controls under the Export Administration Act of 1979,'which would put American companies at a competitive
disadvantage worldwide, or allowing exports that could seriously harm
the national security interests of the United States.
(b) SENSE OF THE SENATE.-It is the sense of the Senate that(1) the President should work to achieve a clearly defined and

enforceable agreement with allies of the United States which establishes a
. multilateral export control system for the proliferation of products and
technologies to rogue regimes that would jeopardize the national security
of the United States; and
(2) the President should persuade allies of the United States to
promote mutual security interests by preventing rogue regimes from
obtaining militarily critical products and technologies.

~2003
SEC. 203. AMENDMENTS RELATING TO SILVER MEDALS FOR
PERSIAN GULF VETERANS.

Title III of Public Law 102-281 (31 U.S.C. 5111 note) is
amended(1) in section 303(b), by striking "entitlement" and inserting "enactment"; and
(2) in section 307 by striking subsection (b) and inserting the
following:
"(B) No EXPENDITURES IN ADVANCE OF RECEIPT OF FUNDS.The Secretary of the Treasury shall begin minting and issuing the
medals described in section 302 whenever there are any funds
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available to cover the cost of minting and issuing any such medals
from amounts received by the Secretary under section 305 and
donations by private persons, and shall continue minting and issuing
such medals, subject to the availability of funds to cover the costs,
until all of the medals authorized have been issued.".

~2004
SEC. 204. COMMEMORATION OF 1995 SPECIAL OLYMPIC
WORLD GAMES.
(a) COIN SPECIFICATIONS.(1) ONE DOLLAR SILVER COINS.(A) ISSUANCE.-The Secretary of the Treasury (hereafter in this
section referred to as the "Secretary") shall issue not more than
800,000 $1 coins, which shall weigh 26.73 grams, have a diameter of
1.500 inches, and shall contain 90 percent silver and 10 percent
copper.
(B) DESIGN.-The design of the coins issued under this section
shall be emblematic of the 1995 Special Olympics World Games. On
each such coin there shall be a designation of the value of the coin,
an inscription of the year ~'1995", and inscriptions of the words
"Liberty", HIn God We Trust", "United States of America", and "E
Pluribus Unum".
(2) LEGAL TENDER.-The coins issued under this section shall be legal
tender as provided in section 5103 of title 31, United States Code.
(3) NUMISMATIC ITEMs.-For purposes of section 5132(a)(1) of title
31, United States Code, all coins minted under this section shall be
considered to be numismatic items.
(b) SOURCES OF BULLION.-The Secretary shall obtain silver for the coins
minted under this section only from stockpiles established under the Strategic
and Critical Materials Stock Piling Act.

(c) SELECI10N OF DESIGN.-The design for the coins authorized by this
section shall be selected by the Secretary after consultation with the 1995
Special Olympics World Games Organizing Committee, Inc. and the Commission of Fine Arts. As required by section 5135 of title 31, United States Code, .
the design shall also be reviewed by the Citizens Commemorative Coin
Advisory Committee.
(d) ISSUANCE OF THE COINS.(1) QUALITY OFCOINs.-The coins authorized under this section may
be issued in uncirculated and proof qualities.

(2) MINT FACILITY.-Not more than 1 facility of the United States
Mint may be used to strike any particular quality of the coins minted
under this section.
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(3) PERIOD FOR ISSUANCE.-The Secretary shall issue coins minted
under this section during the period beginning on January 15, 1995, and
ending on December 31,1995.
(e) SALE OF TIlE COINS.(1) SALE PRICE.-The coins issued under this section shall be sold by
the Secretary at a price equal to the sum of the face value of the coins,
the surcharge provided in paragraph (4) with respect to such coins, and
the cost of designing and issuing such coins (including labor, materials,
dies, use of machinery, overhead expenses, marketing, and shipping).

(2) BULKSALES.-The Secretary shall make bulk sales at a reasonable discount.
(3) PREPAID ORDERS.-The Secretary shall accept prepaid orders for
the coins authorized under this section prior to the issuance of such coins.
Sales under this subsection shall be at a reasonable discount.
(4) SURCHARGE REQUIRED.-AU sales shall include a surcharge of $10
per coin.
(5) INTERNATIONAL SALES.-The Secretary, in cooperation with the
1995 Special Olympics World Games Organizing Committee, shall develop an international marketing program to promote and sell coins
outside of the United States.

(0 GENERAL WAIVER OF PROCUREMENT REGULATIONS.-No provision of
law governing procurement or public contracts shall be applicable to the
procurement of goods or services necessary for carrying out the provisions of
this section. Nothing in this subsection shall relieve any person entering into a
contract under the authority of this section from complying with any law
relating to equal employment opportunity.
(g) DISTRIBUTION OF SURCHARGES.-The total surcharges collected by the
Secretary from the sale of the coins issued under this section shall be promptly
paid by the Secretary to the 1995 Special Olympics Wor1d Games Organizing
Committee, Inc. Such amounts shall be used to(1) provide a world class sporting event for athletes with mental
retardation;
(2) demonstrate to a global audience the extraordinary talents,
dedication, and courage of persons with mental retardation; and
(3) underwrite the cost of staging and promoting the 1995 Special
Olympics World Games.
(h) AUDITS.-The Comptroller General of the United States shall have the
right to examine such books, records, documents, and other data of the 1995
Special Olympics World Games Organizing Committee, Inc. as may be related
to the expenditure of amounts paid under subsection (g).
(i) FINANCIAL MSURANCES.-
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(1) No NET cosr TO THE GOVERNMEMT.-The Secretary shall take all
actions necessary to ensure that the issuance of the coins authorized by
this section-shall result in no net cost to the United States Government.

(2) ADEQUATE SECURITY FOR PAYMENT REQUIRED.-No coin shall be
issued under this section unless the Secretary has received(A) full payment therefore;
(B) security satisfactory to the Secretary to indemnify the
United States for full payment; or
(C) a guarantee of full payment satisfactory to the Secretary
from a depository institution whose deposits are insured by the
Federal Deposit Insurance Corporation or the National Credit Union
Administration Board.

~2005
SEC. 205. NATIONAL COMMUNITY SERVICE
COMMEMORATIVE COINS.
(a) COIN SPECIFICATIONS.(1) $1 SILVER COINs.-The Secretary of the Treasury (hereafter in
this section referred to as the "Secretary") shall mint and issue not more
than 500,000 $1 coins to commemorate students who volunteer to perform community service, which shall-

(A) weigh 26.73 grams;
(B) have a diameter of 1.500 inches; and
(C) contain 90 percent silver and 10 percent copper .
. (2) LEGAL TENDER.-The coins issued under this section shall be legal
tender, as provided in section 5103 of title 31, United States Code.
(3) NUMISMATIC ITEMs.-For purposes of section 5134 of title 31,
United States Code, all coins minted under this section shall be considered
to be numismatic items.
(b) SOURCES OF BULLlON.-The Secretary shall obtain silver for the coins
minted under this section only from stockpiles established under the Strategic
and Critical Minerals Stock Piling Act.
(c) DESIGN OF COINS.(1) DESIGN REQUIREMENTS.-

(A) IN GENERAL.-The design of the coins minted under this
section shall be emblematic of community services provided by
student volunteers.
(B) DESIGNATION AND INSCRIPTIONS.-On each coin minted
under this section there shall be(i) a designation of the value of the coin;

(ii) an inscription of the year "1996"; and
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(iii) inscriptions of the words CCLiberty", "In God We

Trust", HUnited States of America", and «IE Pluribus Unum".
(2) SELECfION.-The design for the coins authorized by this section

shall be(A) selected by the Secretary after consultation with the National Community Service Trust and the Commission of Fine Arts;
and
.
,-

~

.. .

(B) reviewed by the Citizens Commemorative Coin Advisory
Committee.
(d) ISSUANCE OF COINS.(1) QUALITY OF COINS.-Coins minted under this section shall be
issued in uncirculated and proof qualities.

(2) MINT FACILITY.-Only 1 facility of the United States Mint may
be used to strike any particular quality of the coins minted under this
section.
(3) PERIOD FOR ISSUANCE.-The Secretary shall issue coins minted
under this section for a period of not less than 6 months and not more
than 12 months, beginning no later than September 1, 1996.
(e) SALE OF COINS.(1) SALE PRlCE.-The coins issued under this section shall be sold by
the Secretary at a price equal to the sum of-

(A) the face value of the coins;
(B) the surcharge provided in paragraph (4) with respect to
such coins; and
(C) the cost of designing and issuing the coins (including labor,
materials, dies, use of machinery,overhead expenses, marketing, and
shipping).
(2) BULK SALES.-The Secretary shall make bulk sales of the coins
issued under this section available at a reasonable discount.
(3) PREPAID ORDERS.-

(A) IN GENERAL.-The Secretary shall accept prepaid orders for
the coins minted under this section before the issuance of such coins.
(B) DISCOUNT.-Sale prices with respect to prepaid orders under
subparagraph (A) shall be at a reasonable discount.
(4) SURCHARGES.-All sales shall include a surcharge of $10 per coin.
(f) GENERAL WAIVER OF PROCUREMENT REGULATIONS.(1) IN GENERAL.-Except as provided in paragraph (2), no provision
of law governing procurement or public contracts shall be applicable to
the procurement of goods and services necessary for carrying out the
provisions of this section.
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(2) EQUAL EMPLOYMENT OPPORTIJNITV.-Paragraph (1) shall not relieve any person entering into a contract under the authority of this
section from complying with any law relating to equal employment
opportunity.

(g) DISTRIBUTION OF SURCHARGES.(1) IN GENERAL.-All surcharges received by the Secretary from the

sale of coins issued under this section shall be promptly paid by the
. Secretary to the National Community Service Trust for the purpose of
>Yunding innovative community service programs at American universities, including the service, research, and teaching activities of faculty and
students involved in such programs.
(2) AUDITS.-The Comptroller General of the United States shall
have the right to examine such books, records, documents, and other data
of the National Community Service Trust as may be related to the
expenditures of amounts paid under paragraph (1).
(h) FINANCIAL AssURANCES.(1) No NET COST TO THE GOVERNMENT.-The Secretary shall take
such actions as may be necessary to ensure that minting and issuing coins
under this section will not result in any net cost to the United States
Government.

(2) PAYMENT FOR COINs.-A coin shall not be issued under this
section unless the Secretary has received(A) full payment for the coin;
(B) security satisfactory to the Secretary to indemnify the
United States for full payment; or

(C) a guarantee of full payment satisfactory to the Secretary
from a depository institution whose deposits are insured by the
Federal Deposit Insurance Corporation or the National Credit Union
Administration Board.

~2006
SEC. 206. ROBERT F. KENNEDY MEMORIAL
COMMEMORATIVE COINS.
(a) COIN SPECIFICATIONS.(1) $1 SILVER COINs.-The 'Secretary of the Treasury (hereafter in
this section referred to as the "Secretary") shall mint and issue not more
than 500,000 $1 coins to commemorate the life and work of Robert F.
Kennedy, which shall-

(A) weigh 26.73 grams;
(B) have a diameter of 1.500 inches; and
(C) contain 90 percent silver and 10 percent copper.
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(2) LEGAL TENDER.-The coins issued under this section shall be legal
tender, as provided in section 5103 of title 31, United States Code.
(3) NUMISMATIC ITEMS.-For purposes of section 5134 of title 31,
United States Code, all coins minted under this section shall be considered
to be numismaticJtems.
(b) SoURCES OF BULLION.-The Secretary shall obtain silver for the coins
minted under this section only from stockpiles established under the Strategic
and Critical Minerals Stock Piling Act.
(c) DESIGN OF COINS.(1) DESIGN REQUIREMENTS.(A) IN GENERAL.-The design of the coins minted under this
section shall be emblematic of the life and work of Robert F.
Kennedy.
(B) DESIGNATION AND INSCRIPTIONS.--Qn each coin minted
under this section there shall be(i) a designation of the value of the coin;
(ii) an inscription of the year ul998"; and
(iii) inscriptions of the words "Liberty", "In God We
Trust", "United States of America", and HE Pluribus Unum".
(2) SELECTION.-The design for the coins authorized by this section
shall be(A) selected by the Secretary after consultation with the Robert
F. Kennedy Memorial and the Commission of Fine Arts; and
(B) reviewed by the Citizens Commemorative Coin Advisory
Committee.
(d) ISSUANCE OF COINS.(1) QUALITY OF COINs.-Coins minted under this section shall be
issued in uncirculated and proof qualities.
(2) MINT FACILI1Y.-Only 1 facility of the United States Mint may
be used to strike any particular quality of the coins minted under this
section.
(3) PERIOD FOR ISSUANCE.-The Secretary shall issue coins minted
under this section for a period of not less than 6 months and not more
than 12 months, beginning no later than January I, 1998.
(e) SALE OF COINS.(1) SALE PRICE.-The coins issued under this section shall be sold by
the Secretary at a price equal to the sum of(A) the face value of the coins;
(B) the surcharge provided in paragraph (4) with respect to
.
such coins; and
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(C) the cost of designing and issuing the coins (including labor,
materials, dies, use of machinery, overhead expenses, marketing, and
shipping).
(2) BULK SALES.-The Secretary shall make bulk sales of the coins
issued under this section available at a reasonable discount.
(3) PREPAID ORDERS.(A) IN GENE~L.-The Secretary shall accept prepaid orders for
the coins minted under this section before the issuance of such coins.
(B) DISCOUNT.-Sale prices with respect to prepaid orders under
subparagraph (A) shall be at a reasonable discount.

(4) SURCHARGES.-All sales shall include a surcharge of $10 per coin.
(f) GENERAL WAIVER OF PROCUREMENT REGULATIONS.(1) IN GENERAL.-Except as provided in paragraph (2), no provision
of law governing procurement or public contracts shall be applicable to
the procurement of goods and services necessary for carrying out the
provisions of this section.

(2) EQUAL "EMPLOYMENT OPPORTUNITY.-Paragraph (1) shall not relieve any person entering into a contract under the authority of this
section from complying with any law relating to equal employment
opportunity.
(g) DISTRIBUTION OF SURCHARGES.(1) IN GENERAL.-All surcharges received by the Secretary from the
sale of coins issued under this section shall be promptly paid by the
Secretary to the Robert F. Kennedy Memorial for the purpose of improvirig the endowment of the Robert F. Kennedy Memorial.

(2) AUDITS.-The Comptroller General of the United States shall
have the right to examine such books, records, documents, and other data
of the Robert F. Kennedy Memorial as may be related to the expenditures of amounts paid under paragraph (1).
(h) FINANCIAL AssURANCES.(1) No NET COST TO THE GOVERNMENT.-The Secretary shall take
such actions as may be necessary to ensure that minting and issuing coins
under this section will not result in any net cost to the United States
Government.

(2) PAYMENT FOR COINs.-A coin shall not be issued under this
section unless the Secretary has received(A) full payment for the coin;
(B) security satisfactory to the Secretary to indemnify the
United States for full payment; or
(C) a guarantee of full payment satisfactory to the Secretary
from a depository institution whose deposits are insured by the
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Federal Deposit Insurance Corporation or the National Credit Union
Administration Board.

~2007
SEC. 207. UNITED STATES MILITARY ACADEMY
BICENTENNIAL COMMEMORATIVE COINS.
...

(a) COIN SPECIFICATIONS.(1) ONE DOLLAR SILVER COINS.-':"
(A) ISSUANCE.-The Secretary shall issue not more than 500,000
$1 coins, which shall weigh 26.73 grams, have a diameter of 1.500
inches, and shall contain 90 percent silver and 10 percent copper.
(B) DESIGN.-The design of the $1 coins shall be emblematic of
the United States Military Academy and its motto "Duty, Honor,
Country". On each such coin there shall be a designation of the value
of the coin, an inscription of the year u2oo2", and inscriptions of the
words uLiberty", "In God We Trust", CCUnited States of America",
and "E Pluribus Unum".
(2) LEGAL TENDER.-The coins issued under this section shall be legal
tender as provided in section 5103 of title 31, United States Code.
(b) SoURCES OF BULLION.-The Secretary shall obtain silver for the coins
minted under this section only from stockpiles established under the Strategic
and Critical Materials Stock Piling Act.

(c) SELECTION OF DESIGN.-The design of the coins minted under this
section shall be selected by the Secretary after consultation with the Commission of Fine Arts and the Bicentennial Steering Group, Association of Graduates, United States Military Academy. As required by section 5135 of title 31,
United States Code, the designs shall also be reviewed by the Citizens Commemorative Coin Advisory Committee.
(d) ISSUANCE OF THE COINS.(1) QUALITY AND MINT FACILITY.-The coins authorized under this
section may be issued in uncirculated and proof qualities and shall be
struck at the United States Bullion Depository at West Point.
(2) PERIOD FOR ISSUANCE.-The Secretary shall issue coins minted
under this section during the period beginning on March 16, 2002, and
ending on March 16, 2003.
(3) SUNSET PROVISION ..:.....No coins shall be minted under this section
after December 31,2002.
(e) SALE OF THE COINS.(1) SALE PRlcE.-The coins issued under this section shall be sold by
the Secretary at a price equal to the sum of the face value of the coins,
the surcharge provided in paragraph (4) with respect to such coins, and
the cost of designing and issuing such coins (including labor, materials,
dies, use of machinery, overhead expenses, marketing, and shipping).

B - 56

Title Il-General Provisions
(2) BULK SALES.-The Secretary shall make bulk sales available at a
reasonable discount.
(3) PREPAID ORDERS.-The Secretary shall accept prepaid orders for
the coins prior -to the issuance of such coins. Sales under this paragraph
shall be at a reasonable discount.
(4) SURCHARGE REQUIRED.-All sales shall include a surcharge of $10
per coin.
. (f) GENERAL WAIVER OF PROCUREMENT REGULATIONS.-No provision of
law governing procurement or public contracts shall be applicable to the
procurement of goods and services necessary for carrying out the provisions of
this section. Nothing in this subsection shall relieve any person entering into a
contract under the authority of this section from complying with any law
relating to equal employment opportunity.

(g) DISTRIBuTIoN OF SURCHARGES.-The total surcharges collected by the
Secretary from the sale of the coins issued under this section shall be promptly
paid by the Secretary to the Association of Graduates, United States Military
Academy to assist the Association of Graduates' efforts to provide direct
support to the academic, military, physical, moral, and ethical development
programs of the Corps of Cadets, United States Military Academy.
(h) AUDITS.-The Comptroller General of the United States shall have the
right to examine such books, records, documents, and other data of the
Association of Graduates, United States Military Academy as may be related
to the expenditure of amounts paid under subsection (g).
(i) NUMISMATIC PUBLIC ENTERPRISE FUND.-The coins issued under this
section are subject to the provisions of section 5134 of title 31, United States
Code, relating to the Numismatic Public Enterprise Fund.

G) FINANCIAL AssURANCES.(1) No NET COST TO THE GOVERNMENT.-The Secretary shall take all
actions necessary to ensure that the issuance of the coins authorized by
this section shall result in no net cost to the United States Government.

(2) ADEQUATE SECURITY FOR PAYMENT REQUIRED.-No coin shall be
issued under this section unless the Secretary has received(A) full payment therefore;
(B) security satisfactory to the Secretary to indemnify the
United States for full payment; or
(C) a guarantee of full payment satisfactory to the Secretary
from a depository institution whose deposits are insured _by the
Federal Deposit Insurance Corporation or the National Credit Union
Administration Board.
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112008
SEC. 208. UNITED STATES BOTANIC GARDEN
COMMEMORATIVE COINS.
(a) COIN SPECIFICATIONS.(1) ONE-DOLLAR SILVER COINS.-

(A) IssUANCE.-The Secretary of the Treasury (hereafter in this
section referred to as the "Secretary") shall mint and issue not more
than 500,000 $1 coins, which shalt weigh 26.73 grams, have a
diameter of 1.500 inches, and contain 90 percent silver and 10
percent copper.
(B) DESIGN.-The design of the coins issued under this section
shall be a rose, the national floral emblem, and a frontal view of the
French facade of the United States Botanic Garden. On each coin
there shall be a designation of the value of the coin, an inscription of
the years "1820-1995", and inscriptions of the words "Liberty", "In
God We Trust", "United States of America", and "E Pluribus
Unum".

(2) LEGAL TENDER.-The coins issued under this section shall be legal
tender, as provided in section 5103 of title 31, United States Code.
(3) NUMISMATIC lTEMs.-For purposes of section 5134 of title 31,
United States Code, all coins minted under this section shall be considered
to be numismatic items.
(b) SOURCE OF BULLION.-The Secretary shall obtain silver for the coins
minted under this section only from stockpiles established under the Strategic
and Critical Materials Stock Piling Act.
(c) SELECTION OF DESIGN.-The design for the coins minted under this
section shall be(1) 'selected by the Secretary after consultation with the National
Fund for the United States Botanic Garden and the Commission of Fine
Arts; and
(2) reviewed by the Citizens Commemorative Coin Advisory Committee.
(d) ISSUANCE OF COINS.(1) QUALITY OF COINS.-Coins minted under this section may be
issued in uncirculated and proof qualities.

(2) MINT FACILITY.-Not more than 1 facility of the United States
Mint may be used to strike any particular quality of the coins minted
under this section.
(3) PERIOD OF ISSUANCE.-The Secretary may issue coins minted
under this section during the period beginning on January 1, 1997, and
ending on December 31,1997.
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(e) SALE OF COINS.(1) SALE PRlCE.-The coins authorized under this section shall be sold
by the Secretary at a price equal to the sum of the face value of the coins,
the surcharge provided in paragraph (4) with respect to such coins, and
the cost of designing and issuing the coins (including labor, materials,
dies, use of machinery, overhead expenses, marketing, and shipping).
(2) BULK SALES.-The Secretary shall make bulk sales available at a
. . .. reasonable discount. .
(3) PREPAID ORDERS.-The Secretary shall accept prepaid orders for
the coins authorized under this section prior to the issuance of such coins.
Sales under this paragraph shall be at a reasonable discount.
(4) SURCHARGE REQUlRED.-AIl sales shall include a surcharge of $10
per coin.

(0 GENERAL WAIVER OF PROCUREMENT REGULATIONS.(1) IN GENERAL.-Except as provided in paragraph (2), no provision

of law governing procurement or public contracts shall be applicable to
the procurement of goods and services necessary for carrying out the
provisions of this section.
(2) EQUAL EMPLOYMENT OPPORTUNITY.-Paragraph (1) shall not relieve any person entering into a contract under the authority of this
section from complying with any law relating to equal employment
opportunity.
(g) DISTRIBUTION OF SURCHARGES.-All surcharges received by the Secretary from the sale of coins issued l.mder this section shall be promptly paid by
the Secretary to the National Fund for the United States Botanic Garden.
(h) AUDITS.-The Comptroller General of the United States shall have the
right to examine such books, records, documents, and other data of the
National Fund for the United States Botanic Garden as may be related to the
expenditures of amounts paid under subsection (g).
(i) FINANCIAL ASSURANCES.(1) No NET COST TO THE GOVERNMENT.-The Secretary shall take all .

actions necessary to ensure that the issuance of the coins authorized by
this section shall result in. no net cost to the United States Government.
(2) ADEQUATE SECURITY FOR PAYMENT REQUIRED.-No coin shall be
issued under this section unless the Secretary has received.
(A) full payment therefore;
(B) security satisfactory to the Secretary to indemnify the
United States for full payment; or
,~

(C) a guarantee of full payment satisf~ctory to the Secretary
from a depository institution whose deposits are insured by the
Federal Deposit Insurance Corporation or the National Credit Union
Administration Board.

B - 59

94

Interstate Banking and Branching Act

-u 2009
SEC. 209. MOUNT RUSHMORE COMMEMORATIVE COINS.
(a) DISTRffiunON OF SURCHARGES.-Section 8 of the Mount Rushmore
Commemorative Coin Act (104 Stat. 314; 31 U.S.C. 5112 note) is amended by
striking paragraphs (1) and (2) and inserting the following:
"(1) the first" $18,750,000 shall be paid during fiscal year 1994 by
the Secretary to the Society. to assist the Society's efforts to improve,
.enlarge, and renovate the Mount Rushmore National Memorial; and
"(2) the remainder shall be returned to the Federal Treasury for
purposes of reducing the national debt.".
(b) RETROACITVE EFFEcr.-If, prior to the enactment of this Act, any
amount of surcharges have been received by the Secretary of the Treasury and
paid into the United States Treasury pursuant to section 8(1) of the Mount
Rushmore Commemorative Coin Act, as in effect prior to the enactment of
this Act, that amount shall be paid out of the Treasury to the extent necessary
to comply with section 8(1) of the Mount Rushmore Commemorative Coin Act,
as in effect after the enactment of this Act. Amounts paid pursuant to the
preceding sentence shall be out of funds not otherwise appropriated.
(c) NUMISMATIC OPERATING PROFITS.-Nothing in this section shall be
construed to affect the Secretary of the Treasury's right to derive operating
profits from numismatic programs for use in supporting the United States
Mint's numismatic operations and programs, or to allow the distribution of
operating profits from the Numismatic Public Enterprise Fund to a recipient
organization under any numismatic program.

~

2010

SEC. 210. STUDY AND REPORT ON THE UNITED STATES
FINANCIAL SERVICES SYSTEM.
(a) STUDY.(1) IN GENERAL.-The Secretary of the Treasury (hereafter in this
section referred to as the USecretary") shall, after consultation with the
Advisory Commission on Financial Services established under subsection
(b), and consultation in accordance with paragraph (3), conduct a study
of matters relating to the strengths and weaknesses of the United States
financial services system in meeting the needs of the system's users,
including the needs of-

(A) individual consumers and households;
(B) communities;
(C) agriculture;
(D) small-, medium-, and large-sized businesses;
(E) governmental and nonprofit entities; and
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(F) exporters and other users of international financial services.

(2) MATI'ERS STUDlED.-The study required under paragraph (1)
shall include consideration of~
(A) the changes underway in the national and international
economies and the financial services industry,and how those changes
affect the financial services system's ability to efficiently meet the
needs of the national- economy and the system's users during the next
10 years and beyond; and
. (B) the adequacy of existing statutes and regulations, and the
existing regulatory structure, to meet the needs of the financial
services system's users effectively, efficiently, and without unfair,
anticompetitive, or discriminatory practices.
(3) CONSULTATION.-Consultation in accordance with this paragraph
means consultation with(A) the Board of Governors of the Federal Reserve System;
(B) the Commodity Futures Trading Commission;

(C) the Comptroller of the Currency;
(D) the Director of the Office of Thrift Supervision;
(E) the Federal Deposit Insurance Corporation;

(F) the Secretary of the Department of Housing and Urban
Development;
(G) the Securities and Exchange Commission;
(H) the Director of the Congressional Budget Office; and

(I) the Comptroller General of the United States.
(b) ADVISORY COMMISSION ON FINANCIAL SERVICES.(1) ESTABLISHMENT.-There is established the Advisory Commission
on Financial Services (hereafter in this section referred to as the "Advisory Commission").
(2) MEMBERSHIP OF COMMISSION.-The Advisory Commission-

(A) shall consist of not less than 9 nor more than 14 members
appointed by the Secretary from among individuais(i)whoare(1) users of the financial services system; or
(11) .experts in finance or on the financial services system;
and
(ii) who are not employees of .the Federal Government; and
(BY shall include representatives of business; agriculture, and
consumers.
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(3) CHAIRPERSON.-The Secretary or the Secretary's designee shall
serve as Chairperson of the Advisory Commission.

. .

~

.

(4) TRAVEL EXPENSES.-Members of the Advisory Commission shall
be allowed travel expenses, including per diem in Heuof subsistence, at
rates authorized for employees of agencies under subchapter I of chapter
57 of title 5, United States Code, while away from their homes or regular
places of business in performing services for the Advisory Commission.
(5) TERMINATION.-The Advisory Commission shall terminate 30
days after the date of submission of the report required under subsection
(d).
(c) RECOMMENDATIONS.-Based on the results of the study conducted
under subsection (a), the Secretary shall develop such recommendations as
may be appropriate for changes in statutes, regulations, and policies to
improve the operation of the financ1al services system, including changes to
better(1) meet the needs of, and assure access to the system for, current
and potential users;

(2) promote economic growth;
(3) protect consumers;
(4) promote competition and efficiency;
(5) avoid risk to the taxpayers;
(6) control systemic risk; and
(7) eliminate discrimination.
(d) REPORT.-Not later than 15 months after the date of enactment of
this Act, the Secretary shall submit to the President pro tempore of the Senate
and the Speaker of the House of Representatives a report describing the study
conducted under subsection (a) and any recommendations developed under
subsection (c).
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SEC. 211. FLEXIBILITY IN CHOOSING BOARDS OF
DIRECTORS.
(a) IN GENERAL.-Section 5146 of the Revised Statutes (12 U.S.C. 72) is
amended in the lst sentence, by striking "two thirds" and inserting "a
majority".
.
(b) PROVISION REPEAL.-Effective on the date of enactment of the Riegle
Community Development and Regulatory Improvement Act of 1994, this
- section and the amendment made by this section are repealed.
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SECTION B.1

1.

Kentucky Sank Sharea Tax -- Overvi.w
A.

The constitution -- Section 172
1.

S 172. Prop.rty to b ••••••••4 at fair
oaah value -- PUni.hment of ••••••or for
wilful error. •• All property, not
exempted
from
taxation
by
this
Constitution, shall be assessed for
taxation at
its
fair
cash value,
estimated at the price it ~ould brinq at
a fair voluntary sale; and any officer,
or other person authorized to assess
values for taxation, who shall commit any
wilful error in the performance of his
duty;
shall
be
deemed
quil ty
of
misfeasance, and upon conviction thereof
shall forfeit
his office,
and be
otherwise punished as may be provided by
law.

B.

The statute -- KRS 136.270
1.

Tax on bank and trust oo.pany
esoept banker'. bank orqani ••4
UDder DS 287.135 -- (1)
For calendar
year 1.984 and each year thereafter I an
annual tax of ninety-five cents (95¢) is
hereby imposed ·~n each one hundred
dollars ($100) of the taxable fair cash
value of shares;
except shares of
bankers'
banks organized under KRS
287.135, as determined in accordance with
subsection (4) of this section. The tax
shall be paid to the sheriff of the
county annually by the banks and trust
companies, tor and on behalf of the
owner. of the shares of stock. The tax
shall be for state purposes only, and in
lieu of all other taxes upon such shares
by the state, or any county, oi ty , or
other taxing district, except as provided
in subsections (2) and (3) of this
section.
136.270.

share.

* •

•

•

( 4)
For calendar year 1984 and each
year the:r.'eafter, the fair cash value and
taxable fair cash value of shares shall
be determined in the following manner:
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(a)
The net worth (capital stock,
surplus, undivided profits, and reserves
for contingencies and. other capital
reservQs) of the bank or trust company as
of December 31 of each year shall be
determined.
(b)
The net income (~fter federal
income taxes and before dividends) of the
bank or trust company for the past five
(5) years, or so many years in which
there was net income (not to exceed five
(5»
as are available f preceding the
assessment date, shall be averaged and
capitalized at a rate determined by the
Revenue Cabinet.
(0)
On or before September 1 of each
year, the Revenue Cabinet shall provide
to
the
banking
industry
the
capi talization rate developed from the
previous yearls annual reports of banks
and trust companies submitted to the
cabinet. The rate shall be determined as
follows:

1. Determine the ratio of each bank's
five (5) year average net income to the
previous year's net worth;
2.

Rank the resulting ratios; and

3.
The medium ratio shall be the
capitalization rate.

Cd) The results of the computation in
paragraphs (a) and (b) of this subsection
shall be added and the sum divided by two
(2) to determine fair cash value.
From
fair cash value shall be subtracted the
influence of tax-exempt United states
obliqations to determine taxable fair
cash value of shares sUbject to the
annual tax. The influence of tax-exempt
united states obliqation. is to be
determined from the reports of condition
and income filed with the applicable
supervisory agency as follows:
the
average amount of tax-exempt unlte~
states obligations for the calendar year,
over-the average amount of total assets
for the calendar year multiplied by the
fair cash value.
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(5)
In any extraordinary case where
applioation of the tOrlllula provided by
sub.ection (4) of this seotion will
result in an inequitable or erroneOU8
8,ssessment, either with respect to the
bank or the commonwealth, the fair cash
value and taxable ~air cash value of
shares shall be determined in accordance
with other reoognized criteria.
C.

The Revenue Cabinet's Position

1.

The Revenue Cabinet's present position in the bank
shares tax is that in a great .any circumstanoes,
application of the statutory formula set out in KRS
136.270 does not result in a taxable fair cash
value of shares which complies with section 172 ' a
requirement that all property be taxed at its fair
cash value.
In other words, the Revenue Cabinet
believes that the valuation Dlethod. prescribed by
the Kentucky General Assembly which has been in
place tor over ten years need not be complied with;
rather, the Revenue Cabinet asserts it has the
constitutional ob,llgation to go out.ide of the
statute for valuation purposes.

2.

Using such position, the Revenue Cabinet is issuing
tax assesslDents purportedly tfusing other recogni zed
criteria·' to produce a.n a.ssessment that is "neither
erroneous nor inequitable to the taxpayer or the
COllllllonweal th. "
The leading Ilethod being used by
the Kentucky Revenue Cabinet is based on a
modification of the formula set forth in KRS
136.210.

a.

Revenue Cabinet is using a
three-year weighted averaqe (50t to the most
recent year, 33' to the next year, and 17% to
the remaining year) of net income (aftar

Generally I

the
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federal income taxes and before dividends).
This fiqure is then capitalized at a "fair"
rate (.1011 has bean Used), as determined
solely by the Revenue Cabinet.
b.

II.

This "capitalized net inco.e" figure is then
added to the taxpayer'. net worth, with the
sum divided by two to yield a value whioh the
Revenue Cabinet asserts is the taxable fair
cash value.

Issues Presented
A.

Does the Burden of Proof Shift?
1.

Since the Revenue cabinet is operating directly
contra to existing statutory .law in Kentucky law,
which must be presumed to be constitutional, the
question is presented as to whether the Revenue
Cabine~
must a.suae the burden of proof when
valuinq a taxpaye~'s bank shares throuqh the use of
any method other than the statutorily pr••criced
calculations set forth in KRS 136.270.
a.

The Revenue Cabinet should bear the burden of
proof in establishing that an "extraordinary
ca •• " exi.ta , ali uaecl under OS 136.270(S).

b.

The Revenue cabinet should bear the burden of
proof that its weighted average ••thod-used to
determine average net income to be capitalized
constitutes "other recognized criteria" for
valuing bank shares.

L
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B.

Can Revenue Simply Disreqard Tha Statute's RQquirements7
1.

C.

a.

KRS 136.270 mandates the use ot the statutory
methoQ of valuation.
Is it possible for an
executive branch; cabinet level administrative
agency to disregard the prescribed law in
Kentucky in circ~5tances where it sees fit?

b.

Can an administrative aqency simply ignore the
law ot the Commonwealth, all under the guise
of upholding the Constitution, or at least its
interpretation of the constitution?

Revenue Is Now Attempting To Do What The General
Assembly Would Not Let It Do
1.

Durinq the 1994 Regular Se.sion of the Xentucky
General Assembly, the House of Representatives
considered a Revenue cabinet sponsored amendment I
repeal of KRS 136.270.
See 1994 Regular session
General Assembly HB 82. HB 82, were it enacted,
would have provided that eftective January ~, 1995
and each year thereafter, the fair cash value and
the taxable fair cash value of bank shares would be
determined by the Revenue Cabinet; present KRS
136.210 would have been repealed.
a.

The Revenue Cabinet sought General Assembly
permission to take the kind of activity which
it now administratively asserts. Clearly, it
Revenue had the power to do what it now seeks
to do ~
it would not have aouqht the
legislative authorization in the 1994 Regular
session.

b.

The Revenue Cabinet's attempt to leqislate and
super impose its own administratively area ted
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formula to increase the tax burden in the face
of an e)(press rejection by the Kentucky
General Asse~ly raises serious questions
about the Revenue Cabinet's actions.
D.

Exclusion of "Loss Years·t From Capitalization computation

1.

The

Revenue Cabinet has

also been taking the
position that a taxpayer lIlay not include a "loss
year·· in the statutory capit~lization formula used

1n KRS 136.270.
2.

FUrther, the Revenue CaDinet has begun to take the
position that a taxpayer may not put f'zero" into
the income capitalization formula used by the
statute in lieu of a negative (loss) figure.

3.

Lastly I in circumstanoes where the "older" years
are n loss years," the Revenue Cabinet is showing a
tendency to disregard those years and focus on the
profitable years,
thus, using a three-year
average or weighted average, rather than a four or
five year average or weighted average. The effect
is to increase the taxable fair cash value by
eliminating any effect the early loss years m.ay
have on the income approach valuation.

III. Disputes
A.

Protests -- In 1994, the Revenue Cabinet received 164
total protests. out of the total banks subject to tax,
this represents 48.9' of all taxpayers. Look for more
protests in 1995 as Revenue will be asserting the same
positions~
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8.

Litiqation -- First AmeriCAn Blnk VA Blyenue Cabinet,
File No. K94-R-J (KBTA). This is the lead ease. The
Revenue Cabinet and taxpayer. hope ~his seta a precedent
on the issue of whether Revenue lIlay deviate from the
requests of KRS 136.270.
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APPENDIX

IN HOUSE
HOUSE BILL NO. 82

TUESDA Y, JANUARY 4, 1994

Representative Marshall Lonl prefiled the followinl till for introduction on the first day of
the 1994 regular session.
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SECTIONC

The Bankruptcy Reform Act of 1994, H.R. 5116, P.L. 103-394, 108 Stat. 4106, went into
effect immediately upon its signing by the President, on October 22, 1994. All cases ftled
thereafter are subject to the Bankruptcy Reform Act of 1994. There are important changes for
both commercial and consumer· cases.

The general consensus is that the changes in the

commercial area tend to be beneficial to creditors, whereas the changes affecting consumer cases
are more favorable to the debtors.

1.

REVISED PROCEDURES FOR REAFFIRMATION AGREEMENTS
§ 103 of the Reform Act deals with new reaffirmation procedures. §524(d) has been

amended to provide (and/or clarify) that reaffirmation hearings will no longer be necessary if the
debtor is represented by counsel "during the course of negotiating such agreement".
However, additional disclosures and changes to the Reaffirmation Agreement are
necessary, as set forth in the amendments to §524(c). The Reaffirmation Agreement must disclose
conspicuously that the Reaffirmation Agreement is voluntary, as follows:
"(B) such agreement contains a clear and conspicuous statement
which advises the debtor that such agreement is not required under
this title, under nonbankruptcy law, or under any agreement not in
accordance with- the provisions of this subsection;"

Additionally, the "Affidavit or Declaration" of the debtor's attorney must include
this new requirement:
"(C) the attorney fully advised the debtor of the legal effect
and consequences of-n(i) an agreement of the kind specified in this subsection;
and
"(ii) any default under such an agreement;".
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We have drafted the following two paragraphs in an attempt to comply with these
new requirements. (Please be advised, however, that these come with "no warranties, express or
implied"!)
THIS AGREEMENT IS VOLUNTARY. REAFFIRMATION
AGREEMENTS ARE NOT REQUIRED TO BE EXECUTED
UNDER THE BANKRUPTCY CODE, UNDER ANY OTHER
FEDERAL OR STATE LAW, OR UNDER ANY AGREEMENT
NOT IN ACCORDANCE WITH THE PROVISIONS OF
11 U.S.C. §524(c).
I,
, attorney for the Debtor in the above-captioned
bankruptcy proceeding declare that I represented the Debtor during the negotiation of the
foregoing Agreement and that said Agreement represents a fully informed and voluntary
agreement by the Debtor and that the Agreement does not impose an undue hardship on the
Debtor or a dependent of the Debtor. The Debtor was fully advised of the legal effect and
consequence of executing this Agreement and the consequences of any default under the
Agreement.
Date'--_ _ _ _ _ _ _ _ _ __
ATTORNEY FOR DEBTOR
II.

INCREASED CHAPTER 13 ELIGIBILITY
§ 108(a) more than doubles the dollar amount of debt that a Chapter 13 debtor may

owe. Previously, the debt ceilings for Chapter 13 eligibility were $100,000 "unsecured" and
$350,000 "secured". This has been increased dramatically, to a total of $1,000,000, divided into
$250,000 "unsecured" and $750,000 "secured". Thus, the number of debtors who can take
advantage of Chapter 13 will be greatly increased.
, ill.

LATE-FILED CLAIMS DISALLOWED
§213 of the Reform Act amends §502(b) to provide that late-filed claims will no

longer be allowed. This amendment is designed to legislatively over-rule the judicial ruling of
·In Re Hausladen, 1.46 B.R. 557 (Bankr. D. Minn. 1992).
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IV.

ALIMONY AND CHILD SUPPORT GIVEN "PRIORITY" STATUS
§304 of the Reform Act grants "priority" status to alimony, maintenance, and child

support obligations. This means that claims for child support and alimony will be paid ahead of
general unsecured claims, such as credit car(,is, signature loans, etc. This is relevant to bankers
and their counsel with respect to the decision to grant credit Be aware that a loan applicant's
delinquent (or potentially delinquent) support and maintenance obligations will be paid by a
bankruptcy trustee before the bank's unsecured claims.

V.

HOME MORTGAGES IN CHAPTER 11
§206 of the Reform Act is a good change. Although located in the "Commercial

Bankruptcy" section of the Reform Act, it involves residential real estate mortgages.

r,

§206

amends §1123(b) of the Code to provide that Chapter 11 debtors cannot modify home mortgages.
Chapter 11 debtors could previously "re-write" the terms of their home mortgages, by "writing
down" the secured portion of the debt to the fair market value, by reducing the interest rate to the
"market" rate, by extending the maturity, etc., to reduce their monthly payments. §206 extends
to Chapter 11 debtors the prohibition against modifying post-petition payments on home
mortgages, which previously existed only in Chapter 13.

VI.

CURING HOME MORTGAGE DEFAULT
§301 of the Reform Act amends §1322 of the Code to clarify when a debtor's

right to cure home mortgage arrearages is extinguished. §301 clarifies that a debtor may cure
mortgage arrearages through a Chapter 13 plan so long as the bankruptcy petition is filed prior
to the actual foreclosure sale. This is not a change in our local practice, because the §301
amendment is consistent with the Sixth Circuit's holding in In Re Glenn, 760 F.2d 1428 (6th Cir.

,-

-

'---
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1985). However, it specifically over-rules the Third Circuit's decision in Matter of Roach,
824 F.2d 1370 (3rd Cir. 1987), which extinguished the debtor's right to cure when the foreclosure
judgment was entered.
§301 also amends §1322 by adding a new subsection (c)(2), as follows:
"(2) in a case ipwhich the last payment on the original payment
schedule for a claim secured only by a security interest in real
property that is the debtor's principal residence is due before the
date on which the final payment under the plan is due, the plan may
provide for the payment of the claim as modified pursuant to
section 1325(a)(5) of this title."
This subsection is cryptic, and deals with those home mortgages on which the fmal
payment comes due during the tenn of the Chapter 13 plan.

It is believed that this new

amendment only pennits modification of the home mortgage to the extent of curing the prepetition arrearage over the tenn of the plan, and it should not pennit the debtor to extend the
maturity date of the mortgage to the end of the plan (as to post-petition payments).
VII.

EXCEPTIONS TO DISCHARGE
§306 of the Refonn Act amends §523(a)(2)(C) of the Code, by increasing the

presumption of nondischargeability for "luxury goods" and cash advances, to include those luxury
goods and cash advances incurred 60 days pre-petition. Under the old law, these time periods
were 40 days and 20 days, respectively.
However, the defmition of "luxury goods" has unfortunately been re-defmed as
those items "aggregating more than $1,000" (as opposed to $500, under the old law).
§221 of the Refonn Act adds anew Subsection (14) to §523 of the Code, to render
nondischargeable those loans which are used for payment of non-dischargeable federal taxes.
However, the burden of proof will be on the bank which objects to discharge to prove that its
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loan proceeds were used to retire non-dischargeable federal taxes. Thus, documentation of the
loan proceeds at closing may be critical.
VIII.

EFFECT OF CONVERSION FROM CHAPTER 13 TO CHAPTER 7
§311 of the Reform Act amends §348 of the Code to add the following language:
Section 348 of title 11, United States Code, is amended by adding
at the end the following:
"(f)(l) Except as provided in paragraph (2), when a case under
Chapter 13 of this title is converted to a case under another chapter
under this title -"(A) property of the estate in the converted case shall consist
of property of the estate, as of the date of filing of the petition, that
remains in the possession of or is. under the control of the debtor on
the date of conversion; and
"(B) valuations of property and of allowed secured claims
in the chapter 13 case shall apply in the converted case, with
allowed secured claims reduced to the extent that they have been
paid in accordance with the chapter 13 plan.
"(2) If the debtor converts a case under chapter 13 of this title to a
case under another chapter under this title in bad faith, the property
in the converted case shall consist of the property of the estate as
of the date of conversion."
Subsection (f)(I)(A) provides that debtors essentially "get to have their cake and

eat it, too" by providing that upon conversion from Chapter 13 to Chapter 7, "property of the
estate" does not include property acquired after the Chapter 13 filing (but prior to conversion to
Chapter 7). Yet presumably, the debtor may include post-petition debts in the estate... Does.
this seem fair and equitable?
Worse yet, Subsection (f)(1)(B) apparently seeks to undo all the gains recently
achieved in the Sixth Circuit case of Liberty National Bank and Trust Company of Kentucky v.
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Burba, Case No. 93-6479. This new amendment would seem to indicate that when a debtor
converts from Chapter 13 to Chapter 7 before completion of plan payments, the valuation of
secured claims in the Chapter 13 will carry over in the converted Chapter 7, and the secured
claims will be reduced by any payments made in Chapter 13. This would arguably permit the
debtor to then redeem for the Chapter 13 collateral valuation, less payments received in the
Chapter 13 (as opposed to the debtor having to pay the remaining balance owed on the loan, as
required under Burba, supra).
IX.

CHANGES RELATIVE TO ARTICLE 9
A.

Perfection of Purchase-Money Security Interest
§203 of the Reform Act is amended to bring §547 of the Code (regarding

trustees' "lien-avoiding powers") into conformance with most states' UCC Article 9 law.
Previously. a bankruptcy trustee could avoid any purchase money security interest which was not
perfected within 10 days after the debtor received the collateral. Because this provision of §547
was inconsistent with most state law, the Reform Act grants purchase money lenders 20 days to
perfect their liens.
B.

Continued Perfection
Section 204 of the Reform Act provides that lenders can now file

continuation statements under Article 9, without violating the automatic stay of §362 of the Code.
Lenders will not be required to file continuation statements during the pendency of a bankruptcy
case, but will be able to do so permissively.
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X.

EXPEDITED HEARING ON AUTOMATIC STAY
§101 of the Reform Act sounds good, but may not really make any significant

difference, as a practical matter. It provides that the final hearing to terminate the automatic stay
must now be "concluded" (rather than merely "commenced") not later than 30 days after the
conclusion of the preliminary hearing. However, the judge does have an "out", if he determines
that "compelling circumstances" exist to continue the automatic stay. Thus, those judges who are
reluctant to terminate the stay will simply fmd "compelling circumstances" (or else they may just
"take the matter under advisement" indefmitely!).
XI.

SERVICE OF PROCESS ON INSURED DEPOSITORY INSTITUTIONS
§ 114 of the Reform Act is unusual in that it amends the Bankruptcy Rules (not the

Code).

It amends B.R. 7004 to require that service of process to an "insured depository

institution" (as defined in Section 3 of the Federal Deposit Insurance Act) must be made by
certified mail in an "adversary proceeding" or "contested matter". Previously, such service of
process could be made by sending summons and notices by regular first class mail.
XII.

SMALL BUSINESS BANKRUPTCIES IN CHAPTER 11
Rather than enact a new Chapter 10, as rumored, Congress amended Chapter 11,

to expedite (theoretically) the reorganization process for "small businesses". §217 of the Reform
Act amends § 101 of the Code to define "small business" as follows:
"(51 C) 'small business' means a person engaged in commercial or
business activities (but does not include a person whose primary
activity is the business of owning or operating real property and
activities incidental thereto) whose aggregate noncontingent
liquidated secured and unsecured debts as of the date of the petition
do not exceed $2,000,000;"
§ 217 further amends § 1121 and § 1125 of the Code, as follows:
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(d) WHO MAY FILE A PLAN.--Section 1121 of title 11, United States Code,
is amended by adding at the end the following:
"(e) In a case in which the debtor is a small business and elects to be considered
a small business -"(1) only the debtor may file a plan until after 100 days after the date of
the order for relief under this. chapter.
"(2) all plans shall be flIed within 160 days after .the date of the order for
relief; and
"(3) on request of a party in interest made within the respective periods
specified in paragraphs (1) and (2) and after notice and a hearing, the court may--

"eA) reduce the 100-day period or the 160-day period specified in
paragraph (1) or (2) for cause; and
nCB) increase the 1oo-day period specified in paragraph (1) if the
debtor shows that the need for an increase is caused by
circumstances for which the debtor should not be held accountable".
POSTPETITIONDISCLOSURE.--Section 1125 oftitle 11, United States
(e)
Code, is amended by adding at the end the following:
"(f)
Notwithstanding subsection (b), in a case in which the debtor has elected
under Section 1121 (e) to be considered a small business--

n(1)
the court may conditionally approve a disclosure statement subject
to final approval after notice and a hearing;
"(2)
acceptances and rejections of a plan may be solicited based on a
conditionally approved disclosure statement as long as the debtor provides
adequate information to each ·holder of a claim or interest that is solicited, but a
conditionally approved disclosure statement shall be mailed at least 10 days prior
to the date of the hearing on confrrmation of the plan; and
"(3)
a hearing on the disclosure statement may be combined with a
hearing on confirmation of a plan."
"Small businesses" may dispense with the formation of a ncreditors committee";
they must file their plans within 100 days (as opposed to 120 days); and they can combine the

---L.
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"disclosure statement hearing" with the "plan confrrmation hearing". However, these perceived
benefits of reduced time and expense are only available if the debtor elects to be treated as a
"small business", and most Chapter 11 debtors probably do not want to speed up the process.
Instead, many debtors want to use Chapter 11 for delay, so these debtors will not want to elect
to be put on the "small business" fast-track.
If a debtor does elect the small business treatment, the combining of the disclosure

statement hearing with the confirmation hearing is troublesome. The entire Chapter 11 plan
process is premised on voting by informed creditors.

If the creditors think the disclosure

statement contains inadequate information, how can they make an informed vote on whether the
plan should be confirmed?
XIII.

SINGLE ASSET REAL ESTATE CASES
§218 of the Reform Act contains significant revisions to § 101 and §362 of the

Code, regarding "definitions" and the "automatic stay", respectively. A "single asset real estate"
debtor is defmed as follows:
"(SIB) 'single asset real estate' means real property
constituting a single property or project, other than residential real
property with fewer than 4 residential units, which generates
substantially all of the gross income of a debtor and on which no
substantial business is being conducted by a debtor other than the
business of operating the real property and activities incidental
thereto having aggregate noncontingent, liquidated secured debts in
an amount no more than $4,000,000."
§362 is amended to provide that the automatic stay will be terminated against a "single asset real
estate debtor" if the debtor has not, within 90 days of filing the petition, either filed a "feasible"
reorganization plan or if the debtor has not commenced certain monthly payments to secured
creditors, as follows:
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(b)
AUTOMATIC STAY. Section 362(d) of title 11, United States
Code, is amended--

(1)

in paragraph (1) by striking "or" at the end,

(2)
in paragraph (2) by striking the period at the end and
inserting It; or", and
(3)

by adding at the end the following:

"(3) with respect to a stay of an act against single asset real
estate under subsection (a), by a creditor whose claim is secured by
an interest in such real estate, unless, not later than the date that is
90 days after t1).e entry of the order for relief (or such later date as
the court may detennine for cause by order entered within that 90day period)-"(A) the debtor has filed a plan of reorganization that
has a reasonable possibility of being confinned within a reasonable
time; or
"(B) the debtor has commenced monthly payments to

each creditor whose claim is secured by such real estate (other than
a claim secured· by a judgment lien or by an unmatured statutory
lien), which payments are in an amount equal to interest at a current
fair market rate on the value of the creditor's interest in the real
estate."
This is an important (and welcome) change, designed to keep Chapter 11 cases
from languishing indefmitely (as they have tended to do ever since the U.S. Supreme Court's
decision eviscerating the concept of interest payments as "adequate protection" in In Re Timbers
of Inwood Forest ASSOCiates, Ltd., 793 F.2d 1380, (5th Cir.), vacated, 802 F.2d 777 (5th Cir.
1986), reinstated, 808 F.2d 363, (5th Cir. 1987), affd, 484 U.S. 365, 108 S.Ct. 626,98 L. Ed. 2d
740, (1988).
However, this new amendment will undoubtedly spawn considerable litigation over
at least five (5) issues, ie.,
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1)

does the debtor's plan have a "reasonable possibility of being confmned in

a reasonable time"?
. 2)

What is the "current fair market rate" of interest to be paid (particularly by

"distressed" borrowers)?
r

l

3)

Whatis the value of the creditor's interest in the real estate, on which these

monthly payments are calculated?

I

4)

How are these monthly payments to be applied by the creditor (since these

monthly payments are apparently not "interest", but rather "payments in an amount equal to .
interest")?
5)

How do you determine the $4,000,000 "secured" debt ceiling, i.e., by the

total debt owed on the real estate, or by that portion of the debt which is collateralized? (In other
words, banks will want the dollar amount of "secured" debt determined by the value of the real
estate.)
XIV.

OVER-RULING OF DEPREZIO
§202 of the Reform Act overrules the so-called "Deprezio" case (Levit v. Ingersoll

Rand Fmancial Corp., 874 F.2d 1186 (7th Cir. 1989». This section amends §550 of the Code
to provide that a trustee may not recover from a transferee of the debtor that was not an "insider"
r

1

I

if the transfer was made between 90 days and one (1) year before the petition was filed and was
~voided

under §547(b), even if the transfer benefitted a creditor that was an insider at the time

. I

of transfer.
This is a significant change to Sixth Circuit practice, because the Deprezio case had
been adopted by the Sixth Circuit in the so-called "C.L. Cartage" case, Ray v. City Bank and

\

1.1
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Trust Co., (In Re C.L. Cartage Co.), 899 F.2d 1490 (6th Cir. 1990). The Deprezio and c.L.
Cartage cases held that payments to banks within a year of bankruptcy could be recovered by the
trustee, even though the banks were not "insiders", if those bank payments benefitted "insiders"
(personal guarantors who were directors, officers, etc.). The Deprezio and C.L. Cartage cases had
the practical effect of making banks leery of taking personal guaranties, since the preference
period for such guaranteed loans was being judicially extended from 90 days to a full year. §202
of the Reform Act is designed to reduce the banks' exposure to preference actions.
- XV.

LEASES OF PERSONAL PROPERTY
§219 of the Reform Act amends §365(d) of the Code to require the trustee or

debtor-in-possession to commence lease payments on an equipment lease within 60 days from
entry of the order for relief. This is perceived as a change which is beneficial to creditors/lessors.
XVI.

DISCRIMINATORY TREATMENT AGAINST
STUDENT LOAN APPUCANTS
§313 of the Refonn Act is particularly note-worthy because of what it does not

say ... It amends §525 of the Code, ostensibly to prohibit discrimination against applicants for
student loans based on prior bankruptcy. However, a literal reading would seem to indicate that
banks ~hose portfolios include guaranteed student loans may not deny credit to persons who have
filed bankruptcy!
§313 reads as follows:
SEC. 313.

PROTECTION AGAINST DISCRIMINATORY TREATMENT
OF APPLICAnONS FOR STUDENT LOANS
-,

Section 525 of title 11, United States Code, is amended by adding at the
end the following:

C -12

"(c)(l) A governmental unit that operates a student grant or loan program
and a person engaged in a business that includes the making of loans guaranteed
or insured under a student loan program may not deny· a grant, loan, loan
guarantee, or loan insurance to a person that is or has been a debtor under this title
or a bankrupt or debtor under the Bankruptcy Act, or another person with whom
the debtor or bankrupt has been associated, because the debtor or bankrupt is or has
been a debtor under this title or a bankrupt or debtor under the Bankruptcy Act, has
been insolvent before the commencement of a case under this title or during the
pendency of the case but before the debtor is granted or denied a discharge, or has
not paid a debt that is dischargeable in the case under this title or that was
discharged under the Bankruptcy Act.
"(2) In this section, 'student loan program' means the program operated
under part B, D, or E of title IV of the Higher Education Act of 1965 or a similar
program operated under State or local law."
Surely, this must be a mistake!
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®ne j!}unbreb ~birb QCongre55
of tur
mniteb ~tate5 of~merica
AT'THE SECOND SESSION
Begun and held at the City of Washington on Tuesday,
the twenty-fifth day of January, one thousand nine hundred and ninety-four

To amend titl~ 11 of the United States COde.

Be it enacted by the Senate and House 'of Representatives. of the United
.
States of America in Congress assembled,
SECTION 1. SHORT TITLE .
. (a) SHORT TITLE.-·This Act may be dted as the "Bankruptcy Reform Act
of 1994".
.
,
(b) TABLE OF CONTENTs.-The table of contents is as follows:
Sec. 1. Short title.

TITLE I-IMPROVED BANKRUPTCY ADMINISTRATION
Sec.I01. Expedited hearing on automatic stay.
Sec. 102. Jurisdiction to review interlocutory orders increasing or reducing certain time periods
.
for filing plan.
.
Sec. 103. Expedited procedure for reaffinnation of debts.
Sec. 104. Powers of bankruptcy courts~
,
Sec. 105. Participation by bankruptcy administrator at meetings of creditors and equity security
holders.·
.
Sec. 106. Definition relating to eligibility to serve on chapter 11 committees.
Sec. 107. Increased incentive compensation for trustees.
Sec. lOS. Dollar adjustments.
Sec. 109. Premerger notification.
Sec. 110. Allowance of creditor committee expenses.
Sec. Ill. Supplemental injunctions.
Sec. 112. Authority of bankruptcy judges to conduct jury trials in civil proceedings.
Sec. 113. Sovereign immunity.
Sec. 114. Service of process in bankruptcy proceedings on an insured depository institution.
Sec. 115. Meetings of creditors and equity security holders.
Sec. Ill). Tax assessment.
Sec. ! 17. Additional tru~tt!c compensation.
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TIlLE iI-COMMERCIAL BANKRUPTCY ISSUES
Sec. 201.
Sec. 202.
Sec. 203.
Sec. ~04.
Sec. 205.
Sec. 206.
Sec. 207.
Sec. 208.
Sec. 209.
Sec. 210.
Sec. 211.
Sec. 212.
Sec. 213.
Sec. 214.
Sec. 215.
Sec. 216.
Sec. 217.
Sec. 218.
Sec. 219.
Sec. 220.
Sec. 221.
Sec. 222.
Sec. 223.
Sec. 224.
Sec. 225.

Aircraft equipment and vessels; rolling stock equipment.
Limitation on liability of non-insider transferee for avoided transfer.
Perfection 9f purchase-money security interest.
Continued perfection.
Rejection of unexpired leases of real property or timeshare interests.
Contents of plan.
Priority for independent sales representatives.
Exclusion from the estate of interests in liquid and gaseous hydrocarbons transferred by
the debtor pursuant to production payment agreements.
Seller's right to reclaim goods.
Investment of money oftbe estate.
Election of trustee under chapter 11.
Rights qf partnership trustee against general partners.
Impairment of claims and interests.
Protection of security interest in post-petition rents and lodging payments.
Amendment to definition of swap agreement.
Limitation on avoiding powers.
Small businesses.
Single asset real estate.
Leases of personal property.
Exemption for small business investment companies.
Payment of taxes with borrowed funds.
Return of goods.
Proceeds of money order agreements.
Trustee .duties; professional fees.
Notices to creditors.

TITI..E III-CONSUMER BANKRUPTCY ISSUES
Sec. 301.
Sec. 302.
Sec. 303.
Sec. 304.
Sec. 305.
Sec. 306.
Sec. 307.
Sec. 308.
Sec: 309.
Sec. 310.
Sec. 311.
- Sec. 312.
Sec. 313.

Period for cUring default relating to principal residence.
Nondischargeability of fine under chapter 13.
Impairment of exemptions.
Protection of child support and alimony.
Interest on interest.
Exception to discharge.
Payments under chapter 13.
Bankruptcy petition preparers.
Fairness to condominium and cooperative owners.
Nonavoidability of fixing of lien on tools and implements of trade, animals, and crops.
Conversion of case under chapter 13.
Bankruptcy fraud.•
Protection against disCriminatory treatment of applications for student loans.

TITLE IV-GOVERNMENTAL BANKRUPTCY ISSUES
Sec. 401. Exception from automatic stay for post-petition property taxes.
Sec. 402. Municipal bankruptcy.

TITLE V-TECHNICAL CORRECTIONS
Sec. 501. Amendments to bankruptcy definitions. necessitated by enactment of Public Law 101647.
Sec. 502. Title 28 of the UIrlted States Code.

TITLE VI-BANKRUPTCY REVIEW COMMISSION
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

601.
602.
603.
604.
605.
606.

Short title.
Establishment.
Duties ofthe Commission.
Membership.
Compensation of the Commission.
Staff of Commission; experts and consultants.
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Sec. 607.
Sec. 608.
Sec. 609.
Sec. 610.

Powers of the Commission.
Report.
Tennination.
Authorization of appropriations.

" TTILE VII-SEVERABILITY; EFFECTIVE DATE; APPLICATION OF
AMENDMENTS.
"
Sec. 701. Severability.
"
Sec. 702. Effective date; application of amendments.

TITLE I-IMPROVED BANKRUPTCY
ADMINISTRA TION
SEC. 101. EXPEDITED HEARING ON AUTOMATIC STAY.

The last sentence of section 362(e) of title 11, United States Code, is
amended(1) by striking "commenced" and inserting "concluded", and
(2) by inserting before the period at the end the fonowing;
", unless the 3D-day period is extended with the consent of the parties in interest or for a specific time which the court finds is required by compelling circumstances".
SEC. 102. JURISDICTION TO REVmW INTERLOCUTORY ORDERS INCREASING, OR REDUCING CERTAIN TIME PERIODS FOR
FILING PLAN.

Section 158(a) of title 28, United States Code, is amended by striking'
"from" the first place it appears and all that follows through "decrees,", and
inserting the following:
"(1) from final judgments, orders, and decrees;
"(2) from interlocutory orders and decrees issued under section
1121(d) of title 11 increasing or reducing the time periods referred to in
section 1121 of such title; and
"(3) with leave of the court, from other interlocutory orders and
decrees;" .
SEC. 103. ' EXPEDITED PROCEDURE FOR REAFFIRMATION OF DEBTS.

(a) REAFFIRMATloN.-Section 524(c) of title 11, United States Code, is
"amended".
(1) in paragraph (2)(A) by inserting "(A)" after "(2)",
(B) by adding "and" at the end, and
(C) by inserting after subparagraph (A), as so designated, the
following:
"(B) such agreement contains a clear and conspicuous statement which advises the debtor that such agreement is not required
under this title, under nonbankruptcy law, or under any agreement
not in accordance with the provisions of this subsection;", and
(2) in paragraph (3)(A) in the matter preceding subparagraph (A) by striking
"such agreement" the last place it appears,
,
(B) in subparagraph (A)(i) by inserting "such agreemenC after "(A)", and
(ii) by striking "and" at the end,
(C) in subparagraph (B)-
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(i) by inserting "such agreement" after "CB)", and

Cii) by adding "and" at the end, and
(3) by adding at the end the following:
"(C) the attorney fully advised the debtor of the legal effect
and consequences of"Ci) an agreement of the kind specified in this subsection; and
"Cii) any default under such an agreement;".
Cb) EFFECT OF DISCHARGE.-The third sentence of section 524(d) of title
11, United States Code, is amende4 in the matter preceding paragraph (1) by
inserting "and was not represented by an attorney during the course of negotiating such agreement" after "this section".
SEC. 104. POWERS OF BANKRUPTCY CQURTS.

Ca) STATUS CONFERENCES.-Section 105 of title 11, United States Code,
is amended by addmg at the end the following:
"Cd) The court, on its own motion or on the request of a party in interest,
may-.
"(1) hold a status conference regarding any case or proceeding under this title after notice to the parties in interest; and
"(2) unless mconsistent with another provision of this title or with
·applicable Federal Rules of Bankruptcy }Tocedure, issue an order at any
such conference prescribing such limitations and conditions as the court
deems appropriate to ensure that the case is handled expeditiously and
economically, including an order that"(A) sets the date by which the trustee must assume or reject
an executory contract or unexpired lease; or
'XB) in a case under chapter 11 of this title"(i) sets a date by which the debtor, or trustee if one has
been appointed, shall file a disclosure statement and plan;
"Cii) sets a date by which the debtor, or trustee if one
has been appointed, shall solicit acceptances of a plan;
"Ciii) sets the date by which a party in interest other than
a debtor may file a plan;
"(iv) sets a date by which "a proponent of a plan, other
than the debtor, shall solicit acceptances of such plan;
"(v). fixes the scope and format of the notice to be provided regarding the hearing on approval of the disclosure
statement; or
"(vi) provides that the hearing on approval of the disclosure statement may be combined with the hearing on con(rrmation of the plan.n.
Cb) ABsTENTION.-Section 1334 of title 28, United States Code, is
amended(1) by redesignating subsection (d) as subsection (e), and
(2) in the second sentence of subsection (c)(2)(A) by inserting "(other than a decision not to abstain in a
proceeding described in subsection Cc)(2»" after "subsection", and
(B) by striking "Any" and" inserting the following:
"Cd) Any".
Cc) ESTABLISHMENT, OPERATION, AND TERMINATION OF BANKRUPTCY
ApPELLATE PANEL SERVICE.-Section 158Cb) of title 28, United States Code, is
amended(1) by striking paragraphs (3) and (4),
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(2) by redesignating paragraph (2) as paragraph (4), " .'
(3) by striking paragraph (1) and inserting the following:
. "(1) The judicial council of a circuit shall establish a bankruptcy appellate
panel service composed of bankruptcy judges of the districts in the circuit who
are appointed by the judicial council in accordance with paragraph (3), to hear
and determine, with the consent of all the parties, appeals under subsection (a)
unless the judicial council finds that"(A) there are insufficient judicial resources available in the circuit;
or
"(B) establishment of such service would result in undue delay or
increased cost to parties in cases under title 11.
Not later than 90 days after making the finding, the judicial council shall submit to the Judicial Conference of the United States a report containing the
factual basis of such finding.
"(2)(A) A judicial council may reconsider, at any time, the finding describe<fin paragraph (1).
"(B) On the request of a majority of the district judges in a circuit for
which a bankruptcy appellate panel service is established under paragraph (1),
made after the expiration of the I-year period beginning on the date such service is established, the judicial council of the circuit shall determine whether a
circumstance specified in subparagraph (A) or (B) of such paragraph exists.
·'(C) On its own motion. after tlie expiration of the 3-year period beginning on the date a bankruptcy appellate panel service is established under paragraph (1). the judicial council of the circuit may determine whether a circumstance specified in subparagraph (A) or (B) of such paragraph exists.
"(D) If the judicial council finds that either of such circumstances exists,
the judicial council may provide for the completion of the appeals then pending
before such service and the orderly termination of such service.
"(3) Bankruptcy judges appointed under paragraph (1) shall be appointed
and may be reappointed under such paragraph.". and
(4) by inserting after paragraph (4), as so redesignated, the following:
·'(5) An appeal to be heard under this subsection shall be heard by a panel
of 3 ~embers of the bankruptcy appellate panel service, except that a member
of such service may not hear an appeal originating in the district for which
such member is appointed or designated under section 152 of this title.
"(6) Appeals may nat be heard under .this subsection by a panel of tbe
bankruptcy appellate panel service unless the district judges for the district in
which the appeals occur, by majority vote, have authorized such service to hear
and determine appeals originating in such district.".
(d) APPEALS To BE HEARD BY BANKRUPTCY APPELLATE PANEL SERVICE.-Section 158 of title 28, United States Code, is amended(1) in subsection (c) by striking "(c)" and inserting "(2)", and
(2) by inserting after su~section (b) the following:
"(c)(I) Subject to subsection (b), ~ach appeal under subsection (a) shall be
heard by a 3-judge panel of the bankiuptcy appellate panel senice established
under subsection (b)(1) unless"(A) the appellant elects at the time of filing the appeal; or
"(B) any other party elects, not later than 30 days after service of
notice of the appeal;
to have such appeal heard by the district court.".
(e) RULES OF PROCEDURE AND EVIDENCE; METHOD OF PRESCRIBING.Section 2073 of title 28, United States Code, is amended-
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(1) in subsection (a)(2) by striking "section 2072" and inserting
"sections 2072 and 2075", and
,
(2) in subsections (d) and (e) by inserting "or 2075" after "2072"
each place it appears,
(f) EFFECTIVE DATE OF BANKRUPTCY RULES.-The third undesignated
paragraph of section 2075 of title 28, United States Code, is amended to read
as follows:
"The Supreme Court shall transmit to Congress not later than May 1 of
the year in which a rule prescribed under this section is to become effective a
copy of the proposed rule. The rule shall take effect no earlier than December
1 of the year in which it is transmitted to Congress unless otherwise provided
by law ....
SEC. 105. PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT
MEETINGS OF CREDITORS AND EQUITY SECURITY HOLD·
ERS.

(a) PRESIDING OFFICER.-A bankruptcy administrator appointed under
section 302(d)(3)(I) of the Bankruptcy Judges, United States Trustees, and
Family Farmer Bankruptcy Act of 1986 (28 U.S.C. 581 note; Public Law 99554; 100 Stat. 3123), as amended by section 317(a) of the Federal Courts
Study Committee Implementation Act of 1990 (Public Law 101-650; 104 Stat.
5115), or the bankruptcy administrator's designee may preside at the meeting
of creditors convened under section 341(a) of title 11, United States Code.
The bankruptcy administrator or the bankruptcy administrator's designee may
preside at any meeting of equity security hplders convened under section
341(b) oftitIe 11, United States Code.
(b) EXAMINATION OF THE DEBTOR.-The bankruptcy administrator or the
bankruptcy administrator's designee may examine the debtor at the meeting of
creditors and may administer the oath required under section 343 of title 11,
United States Code.
SEC. 106. DEFINITION RELATING TO ELIGIBILITY TO SERVE ON
TER 11 COMMITTEES.

CHAP~

Section 101(41) of title 11, United States Code, is amended to read as
follows:
H(41) 'person' .includes individual, partnership, and corporatJon, but
does not include governmental unit, except that a governmental unit that"(A) acquires an asset from a person"(i) as a result of .the operation of a loan guarantee
agreement; or
"(ii) as receiver or liquidating agent of a person;
"(B) is a' guarantor of a pension benefit payable by or on behalf of the debtor or an affiliate of the debtor; or
"(C) is the legal or beneficial owner of an asset of"(i) an employee pension benefit plan that is a governmental plan, as defined in section 414(d) of the Internal Revenue Code of 1986; or
"(ii) an eligible deferred compensation plan, as defined
in section 457(b) of the Internal Revenue Code of 1986;
shall be considered, for purposes of section 1102 of this title, to be a
person with respect to such asset or such benefit;".
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SEC. 107. INCREASED INCENTIVE COMPENSATION FOR TRUSTEES.

Section 326(a) of title 11, United States Code, is amended' by striking
"fifteen" and all that follows through "$3,000" the last place it appears, and
inserting the following:
"25 percen.t on the first $5,000 or less, 10 percent on any amount in excess of
$5,000 but not in excess of $50,000, 5 percent on any amount in excess of
$50,000 but not in excess of $1,000,000, and reasonable compensation not to
exceed 3 percent of such moneys in excess of $1,000,000".
SEC. 108. DOLLAR ADJUSTMENTS.
(a) WHO MAy BE A DEBTOR UNDER CHAPTER 13.-Section 109(e) of ti-

I~

.
tle 11, United States Code, is amended(1) by striking "$100,000" each place it appears and inserting
"$250,000", and
(2) by striking "$350,000" each place it appears and inserting
"$750,000" .
(b) INvOLUNTARY CASES.-Section 303(b) of title 11, United States
Code, is amended.
(1) in paragraph (l) by striking "$5,000" and inserting "$10,000",
.
and
(2) in paragraph (2) by striking "$5,000" and inserting "$10,000".
(c) PRioRiTIEs.-Section 507(a) of title 11, United States Code, is
amended(1) in paragraph (4)(B)(i) by striking "$2,000" and inserting
"$4,000",
(2) in paragraph (5) by striking "$2,000" and inserting "$4,000",
and
(3) in paragraph (6) by striking "$900" and inserting "$1,800".
(d) EXEMPTloNs.-Section 522(d) of title 11, United States Code, is
amended(1) in paragraph (1) by striking "$7,500" and inserting "$IS,OOO",
(2) in paragraph (2) by striking "$1,200" and inserting "$2,400",
(3) in paragraph (3)(A) by striking "$290" and- inserting "$400", and
(B) by striking "$4,000" and inserting "$8,000",
(4) in paragraph (4) by striking "$500" and inserting "$1,000",
(S) in paragraph (5)(A) by striking "$400" and inserting "$800", and
(B) by striking "$3.7S0" and inserting "$7,500",
(6) in paragraph (6) by striking "$750" and inserting "$1,500",
(7) in paragraph (8) by striking "$4,000" and inserting "$8,000",
and
(8) in paragraph (11)(D) by striking "$7,500" and inserting
"$15,000".
.
(e) FuTURE ADJUSTMENTS.-Section 104 of title 11, United States Code,
is amended(1) by inserting "(a)" before "The", and
(2) by adding at the end the following:
"(b)(1) On April 1, 1998, and at each 3-year interval ending on Apri1 1
thereafter, each dollar amount in effect under sections 109(e). 303(b), S07(a),
522(d), and 523(a)(2)(C) immediately before such April 1 ·shall be adjusted"(A) to reflect the change in the Consumer Price Index for All Urban Consumers, published by the Department of Labor, for the most recent
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3-year period ending immediately before January 1 preceding such April
1, and
"(B) to round to the nearest $25 the dollar amount that represents
such change.
"(2) Not later than March 1, 1998, and at each 3-year interval ending on
March 1 thereafter, the Judicial Conference of the United States shall publish
in the Federal Register the dollar amounts that will become effective on such
April 1 under sections 109(e), 303(b), 507(a), 522(d), and 523(a)(2)(C) of this
title.
"(3) Adjustments made in accordance with paragraph (1) shall not apply
with respect to cases commenced before the date of such adjustments.".
SEC. 109. PREMERGER NOTIFICATION.

Subparagraphs (A) and (B) of section 363(b)(2) of title 11, United States
Code, are amended to read as follows:
"(A) notwithstanding subsection (a) of such section, the notification required by such subsection to be given by the debtor shall
be given by the trustee; and
"CB) notwithstanding subsection (b) of such section, the required waiting period shall end on the 15th day after the date of the
receipt, by the Federal Trade Commission and the Assistant Attorney General in charge of the Antitrust Division of the Department
of. Justice, of the notification required under such subsection (a),
unless such waiting period is extended"(i) pursuant to subsection (e)(2) of such section, in the
same manner as such subsection (e)(2) applies to a cash tender offer;
"(ii) pursuant to subsection (g)(2) of such section: or
"(iii) by the court after notice and a hearing.".
SEC. 110. ALLOWANCE OF CREDITOR COMMITTEE EXPENSES.

Section 503(b)(3) of title 11. United States Code, is amended(1) in subparagraph (0) by striking "or" at the end,
(2) in s~bparagraph (E) by inserting "or" at the end, and
(3) by adding at the end the follo~ing:
"(F) a member of a committee appointed under section 1102
of this title, if such expenses are incurred in the performance of the
duties of such e::ommittee;".
SEC. 111. SUPPLEMENT AL INJUNCTIONS.

(a) SUPPLEMENTAL lNJUNCTIONs.-Section 524 of title 11, United States
Code, is amended by adding at the end the following:
"(g)C1)(A) After notice and hearing, a court that enters an order confirming a plan of reorganization under chapter 11 may issue, in connection with
such order, an injunction in accordance with this subsection to supplement the
injunctive effect of a discharge under this section.
"(B) An injunction may be issued under subparagraph (A) to enjoin entities from taking legal action for the purpose of directly or indirectly collecting,
recovering, or receiving payment or recovery with respect to any claim or demand that, under a plan of reorganization. is to be paid in whole or in part by a
trust described in paragraph (2)(B)(i), except such legal actions as are expressly
allowed by the injunction, the confirmation order, or the plan of reorganization.
"(2)(A) Subject to subsection (h), if the requirements of subpara&T:1rh (B)
are met at the time an injunction described in paragraph (1) is entereG. then
after entry of such injunction, any proceeding that involves the validiIY. application, construction, or modification of such injunction, or of this subse~tion
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with respect to such injunction, may be commenced only in the district court in
which such injunction was entered, and such court shall have' ,exclusive jurisdiction over any such proceeding without regard to the amount in controversy.
"CB) The requirements of this subparagraph are that .
"(i) the injunction is to be implemented in connection with a trust
that, pursuant to the plan of reorganization"(I) is to assume the liabilities of a debtor which at. the time
of entry of the order for relief has been named as a defendant in
personal injury, wrongful death, or property-damage actions seeking recovery for damages allegedly caused by the presence of, or
exposure to, asbestos or asbestos-containing products;
·'CII) is to be funded in whole or in part by the securities of 1
or more debtors. involved in such plan and by the obligation of such
debtor or debtors to make future payments, including dividends;
"CIII) is to own, or by the exercise of rights granted under
such plan would be entitled to own if specified contingencies occur.
a majority of the voting shares of"Caa) each such debtor;
"Cbb) the parent corporation of each such debtor; or
"Ccc) a subsidiary of each such debtor that is also a debtor; a n d ,
.
"CIV) is to use its assets or income to pay claims and demands; and
"Cii) subject to subsection Ch), the court determines that.
"CI) the debtor is likely to be subject to substantial future demands for payment arising out of the same or similar conduct or
events that gave rise to the claims that are addressed by the injunction;
"(II) the actual amounts, numbers, and timing, of such future
demands cannot be determined;
"Cll) pursuit of such demands outside the procedures prescribed by such plan is likely to threaten the plan's purpose to deal
equitably with claims and future demands;
"(IV) as part of the process of seeking confirmation of such
plan"(aa) the terms of the injunction proposed to be issued
under paragraph (1 )(A), including any provisions barring actions against third parties pursuant to paragraph (4)(A), are set
out in such plan and in any disclosure statement supporting
the plan; and
"Cbb) a separate class or classes of the claimants whose
claims are to be addressed by a trust described in clause (i) is
established and votes, by at least 75 percent of those voting,
in favor of the plan; and
"CV) subject to subsection (h), pursuant to court orders or otherwise, the trust will operate through mechanisms such as structured, periodic, or supplemental payments, pro rata distributions,
matrices, or periodic review of estimates of the numbers and values
of present claims and future demands, or other comparable mechanisms, that provide reasonable assurance that the trust will vaIu'e,
and be in a financial position to pay, present claims and future demands that involve similar claims in substantially the same manner.
"(3)(A) If the requirements of paragraph (2)CB) are met and the order confirming the plan of reorganization was issued or affirmed by the district court

c - 25

The Bankruptcy Refonn Act of 1994
that has jurisdiction over the reorganization case, then after the time for appeal
of the order that issues or affirms the plan"(i) the injunction sh3.ll be valid and enforceable and may not
be revoked or modified by any court except through appeal in accordance with paragraph (6);
"(ii) no entity that pursuant to such plan or thereafter becomes
a direct or indirect transferee of, or successor to any assets of, a
debtor or trust that is the subject of the injunction shall be liable
with respect to any claim or demand made against such entity by
reason of its becoming SUCil a transferee or successor; and
"(iii) no entity that pursuant to such plan or thereafter makes
a loan to such a debtor or trust or to such a successor or transferee
shall, by reason of making the loan, be liable with respect to any
claim or demand made against such entity, nor shall any pledge of
assets made in connection with such a loan be upset or impaired for
that reason;
"(B) Subparagraph (A) shall not be construed to"(i) imply that an entity described in subparagraph (A)(ii) or
(iii) would, if this paragraph were not applicable, necessarily be
liable to any entity by reason of any of the acts described in subparagraph (A);
"(ii) relieve any such entity of the duty to comply with. or of
liability under, any Federal or State law regarding the making of a
fraudulent conveyance in a transaction described in subparagraph
(A)(ii) or (iii); or
"(iii) relieve a debtor of the debtor's obligation to comply
with the terms of the plan of reorganization, or affect the power of
the court to exercise its authority under sections 1141 and 1142 to
compel the debtor to do so.
"(4)(A)(i) Subject to subparagraph (B), an injunction described in paragraph (1) shall be valid and enforceable against all entities that it addresses.
"(ii) Notwithstanding the provisions of section 524(e), such an injunction
may bar any action directed against a third party who is identifiable from the
terms of such injunction (by name or as part of an identifiable group) and is.
alleged to be directly or indirectly liable for the conduct of, claims against, or
demands on the debtor to the extent such alleged liability of such third party
arises by reason of"(I) the third party's ownership of a financial interest in the debtor,
a past or present affiliate of the debtor, or a predecessor in interest of the
debtor;
"(ll) the third party's involvement in the management of the debtor
or a predecessor in interest of the debtor, or service as an officer, director
or employee of the debtor or a related party;
"(llI) the third party's provision of insurance to the debtor or a related party; or
"(IV) the third party's involvement in a transaction changing the
corporate structure, or in a loan or other financial transaction affecting the
financial condition, of the debtor or a related party, including but not limited to"(aa) involvement in providing financing (debt or equity), qr
advice to an entity involved in such a transaction; or
"(bb) acquiring or selling a financial interest in an entity as
part of such a transaction.
.
"(iii) As used in this subparagraph, the term 'related party' means"(I) a past or present affiliate of the debtor~
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"(II) a predecessor in interest of the debtor; or
"(III) any entity that owned a financial interest in- _
"(aa) the debtor;
"(bb) a past or present affiliate of the debtor; or
"(cc) a predecessor in interest of the debtor.
"(B) Subject to subsection (h), if, under a plan of reorganization, a kind of
demand described in su~h plan is to be paid in whole or in part by a trust
described in paragraph (2)(B)(i) in connection with which an injunction described in paragraph (1) is to be implemented, then such injunction shall be
valid and enforceable with respect to a demand of such kind made, after such
plan is confirmed, against the debtor or debtors involved, or against a third
party described in subparagraph (A)(ii), if"(i) as part of the proceedings leading to issuance of such injunction, the court appoints a legal representative for the purpose of protecting
the rights of persons that might subsequently assert demands of such kind,
and "(ii) the- court determines, before entering the order confirming
such plan, that identifying such debtor or debtors, or such third party (by
name or as par~ of an identifiable group), in such injunction with respect
to such demands for purposes of this subparagraph is fair and equitable
with respect to the persons that might subsequently assert such demands,
in light of the benefits provided, or to be provided, to such trust on behalf
of such debtor or debtors or such third party.
"(5) In this subsection, the term 'demand' means a demand for payment,
present or future, that"(A) was not a claim during the proceedings leading to the confir- _mation of a plan of reorganization;
- "(B) arises out of the same or similar conduct or events that gave
rise to the claims addressed by the injunction issued under paragraph (1);
and .
"(C) pursuant to the plan, is to be paid by a trust described in paragraph (2)(B)(i).
"(6) Paragraph -(3)(A)(i) does not bar an action taken by or at the direction of an appellate court on appeal of an injunction issued under paragraph (1)
or of the order of confirmation that relates to the injunction.
"(7) This subsection does not affect the operation of section 1144 or the
power of the district court to refer a proceeding under section 157 of title 28 or
any reference ·of a proceeding made prior to the date of the enactment of this
subsection.
U(h) APPLICATION TO EXISTING INJUNCTIONs.-For purposes of subsection (g}_
"(1) subject to paragraph (2), if an injunction of the kind described
in subsection (g)(1)(B) was issued before the date of the enactment of this
Act, as part of a plan of reorganization confirmed by an order entered
before such date, then the iI.1junction shall be considered to meet the requirements of subsection (g)(2)(B) for purposes of subsection (g)(2)(A),
and to satisfy subsection (g)(4)(A)(ii), if"(A) the court determined at the time the plan was confirmed
that the plan was fair and equitable in accordance with the requirements of section 1129(b);
"(B) as part of the proceedings leading to issuance of such
injunction and confirmation of such plan. the court had appointed a
legal representative for the purpose of protecting the rights of persons that might subsequently assert demands described in subsection (g)(4)(B) with respect to such plan; and
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"(C) such legal representative did not object to conf1rmation
of such plan or issuance of such injunction; and
.
"(2) for purposes of paragraph 0), if a trust described in subsection
(g)(2)(B)(i) is subject to a court order on the date of the enactment of this
Act staying such trust from settling or paying further c1aims"(A) the requirements of subsection (g)(2)(B)(ii)(V) shall not
apply with respect to such trust until such stay is lifted or dissolved; and
"(B) if such trust meets such requirements on the date such
stay is lifted or dissolved, such trust shall be considered to have
met such requirements continuously from the date of the enactment
of this Act." .
. (b) RULE OF CONSTRUCTION.-Nothing in subsection (a), or in the amendments made by subsection (a), shall be construed to modify, impair, or supersede any other authority the court has to issue injunctions in connection with
an order confmning a plan of reorganization.
SEC. 112. AUTHORITY OF BANKRUPfCY JUDGES TO CONDUCT JURY
TRIALS IN CIVIL PROCEEDINGS.
Section 157 of title 28. United States Code, is amended by adding at the
end the following:
"(e) If the right to a jury trial applies in a proceeding that may be heard
under this section by a bankruptcy judge, the bankruptcy judge may conduct
the jury trial if specially designated to exercise such jurisdiction by the district
court and with the express consent of all the parties.".
SEC. 113. SOVEREIGN IMMUNITY.
Section 106 of title 11, United States Code, is amended to read as follows:
"§ 106. Waiver of sovereign immunity

"(a) Notwithstanding an assertion of sovereign immunity, sovereign immunity is abrogated as to a governmental unit to the extent set forth in this
section with respect to the following:
"(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364, 365,
366,502,503,505,506,510,522,523,524,525,542,543,544,545,546,
547,548,549,550,551,552,553, 722, 724, 726, 728, 744, 749, 764, 901,
922, 926.928,929,944, 1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205,
1206, 1227, 1231, 1301, 1303, 1305, and 1327 of this title.
"(2) The court may hear and determine any issue arising with respect to the application of such sections to governmental units.
"(3) The court may issue against a governmental unit an order,
process, or judgment under such sections or the Federal Rules of Bankruptcy Procedure, including an order or judgment awarding a money recovery, but not including an award of punitive damages. Such order or
judgment for costs or fees under this title or the Federal Rules of Bankruptcy Procedure against any governmental unit shall be consistent with
the provisions and limitations of section 2412(d)(2)(A) of title 28.
"(4) The enforcement of any such order, process, or judgment
against any governmental unit shall be consistent with appropriate nonbankruptcy law applicable t.o such governmental unit and, in the case of a
money judgment against the United States, shall be paid as if it is a judgment rendered by a district court of the United States.
"(5) Nothing in this section shall create any substantive claim for
relief or cause of action not otherwise existing under this title, the Federal
Rules of Bankruptcy Procedure, or nonbankruptcy law.
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"(b) A governmental unit that has filed a proof of claim in the case is
deemed to have waived sovereign immunity with respect to a claim against
such governmental unit that is property of the estate and that arose out of the
same transaction or occurrence out of which the claim of such governmental
unit arose.
"(c) Notwithstanding any assertion of sovereign immunity by a governmental unit, there shall be offset against a claim or interest of a governmental
unit any claim against such governmental unit that is property of the estate.".
SEC. 114. SERVICE OF PROCESS IN BANKRUPTCY PROCEEDINGS ON AN
INSURED DEPOSITORY INSTITUTION.

Rule 7004 of the Federal Rules of Bankruptcy Procedure is amended(1) in subdivision (b) by striking "In addition" and inserting "Except as provided in subdivision (h), in addition", and
(2) by adding at the end the following:
"(h) SERVICE OF PROCESS ON AN INSURED DEPOSITORY INSTITUTION.-

Service on an insured depository institution (as defined in section 3 of the
Federal Deposit Insurance Act) in a contested matter or adversary proceeding
shall be. made by certified mail addressed to an officer of the institution unless-'
"(1) the institution has appeared by its attorney, in which case the
attorney shall be served by first class mail;
"(2) the court orders otherwise after service upon the institution by
_certified Ihail of notice of an application to permit service on the institu- .
tion by first class mail sent to an officer of the institution designated by
the institution; or
"(3) the institution has waived in writing its entitlement to service
by certified mail by designating an officer to receive service.".
SEC. 115. MEETINGS OF CREDITORS AND EQUITY SECURITY HOLDERS.

Section 341 of title 11, United States Code, is amended by adding at the
end the following:
"(d) Prior to the conclusion of the meeting of creditors or equity security
holders, the trustee shall orally examine the debtor to ensure that the debtor in
.
a case under chapter 7 of this title is aware of"(1) the potential consequences of seeking a discharge in bankruptcy, including the effects on credit history;
"(2) the debtor's ability to file a petition under a different chapter
of this title;
"(3) the effect of receiving a discharge of debts under this title; and
"(4) the effect of reaffirming a debt, including the debtor's knowledge of the provisions of section 524(d) of this title.".
SEC. 116. TAX ASSESSMENT.

Section 362(b)(9) of title 11, United States Code, is amended to read as
follows:
.
"(9) under subsection (a), of"(A) an audit by a governmental unit to determine'tax liability;
"(B) the issuance to the debtor by a governmental unit of a
notice of tax deficiency;
"(C) a demand for tax returns; or
"(D) the making of an assessment for any tax and issuance of
a notice and demand for payment of such an assessment (but any
tax lien that would otherwise attach to property of the estate by
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reason of such an assessment shall not take effect unless such tax is a debt of the debtor that will not be discharged in the c~e and such
property or its proceeds are transferred out of the estate to, or otherwise revested in, the debtor).".
SEC. 117. ADDITIONAL TRUSTEE COMPENSATION.

Section 330Cb) of title 11, United States Code, is amended(1) by inserting "(1)" after "Cb)", and
(2) by adding at the end thereof the fonowing:
"(2) The Judicial Conference of the United States"(A) shall prescribe additional fees of the same kind as prescribed
under section 1914(b) of title 28; and
.
.
"(B) may prescribe notice of appearance fees and fees charged
against distributions in cases under this title;
to pay $15 to trustees serving in cases after such trustees' services are rendered. - Beginning 1 year after the date of the enactment of the Bankruptcy
Reform Act of 1994, such $15 shall be paid in addition to the amount paid
under paragraph (1).".

TITLE II-COMMERCIAL BANKRUPTCY
ISSUES
SEC. 201. AIRCRAFf EQUIPMENT AND VESSELS; ROLLING STOCK
EQUIPMENT.

(a) AMENDMENT OF SECTION 1110.-Section 1110 of title 11, United
States Code, is amended to read as follows:
c'§ 1110. Aircraft equipment and vessels

"(a)(I) The right of a secured party with a security interest in equipment
described in paragraph (2) or of a lessor or conditional vendor of such equipment to take possession of such equipment in compliance with a security agreement, lease, or conditional sale contract is not affected by section 362, 363, or
1129 or by any power of the court to enjoin the taking of possession unless"(A) before the date that is 60 days after the date of the order for
relief under this chapter, the trustee, subject to the court's approval, agrees
to perform all obligations of the debtor that become due on or after the
date of the order un deL such security agreement, lease, or conditional sale
. contract; and
"CB) any default, other than a default of a kind specified in section
365(b)(2), under such security agreement, lease, or conditional sale contractU(i) that occurs before the date of the order is cured before the
expiration of such 60-day period; and
"(ii) that occurs after the date of the order is cured before the
later ofU(I) the date that is 30 days after the date of the default;
or
"(II) the expiration of such 60-day period.
"(2) Equipment is described in this paragraph if it is"CA) an aircraft, aircraft engine, propeller, appliance, or spare part
(as defined in section 40102 of title 49) that is subject to a security interest granted by, leased to, or conditionally sold to a debtor that is a citizen
of the United States (as defined in section 40102 of title 49) holding an air
carrier operating certificate issued by the Secretary of Transportation pur-
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suant to chapter 447 of title 49 for aircraft capable of carryiQg 10 or more
individuals or 6,000 pounds or more of cargo; or
"(B) a documented vessel (as defined in section 30101(1) of title
46) that is subject to a security interest granted by, leased to, or conditiona~ly sold to a debtor that is a water carrier that holds a certificate of public
convenience and necessity or permit issued by the Interstate Commerce
Commission.
"(3) Paragraph (1) applies to a secured party, lessor, or conditional vendor
acting in its own behalf or acting as trustee or otherwise in behalf of another
. party.
"(b) The trustee and the secured party, lessor, or conditional vendor
whose right to take possession is protected under subsection (a). may agree,
subject to the court's approval, to extend the 6O-day period specified in subsection (a)(l).
"(c) With respect to equipment first placed in service on or prior to the
date of enactment of this subsection, for purposes of this section"(1) the term 'lease' includes any written agreement with respect to
which the lessor and the debtor, as lessee, have expressed in the agreement
or in a substantially contemporaneous writing that the agreement is to be
treated as a lease for Federal income tax purposes; and
"(2) the term 'security interest' means a purchase-money equipment
.
security interest.".
(b) AMENDMENT OF .SECTION 1168.-Section 1168 of title 11, United
States Cod~~ is amended to read as follows:
"§ 1168. Rolling stock equipment

"(a)(1) The right of a secured party with a security interest in or of a
lessor or conditional vendor of equipment described in paragraph (2) to take
possession of such equipment in compliance with an equipment security agreement, lease, or conditional sale contract is not affected by section 362, 363, or
1129 or by any power of the court to enjoin the taking of possession, unless"(A) before the date that is 60 days after the date of commencement of a case under this chapter, the trustee, subject to the court's approval, agrees to perform all obligations of the debtor that become due on
or after the date of commencement of the case under such security agreement, lease, or conditional sale contract; and
"(B) any default, other than a default of a kind described in section
365(b)(2), under such. security agreement. lease, or conditional sale contract"(i) that occurs before the date of commencement of the case
and is an event of default therewith is cured before the expiration
of such 60-day period; and
"(ii) that occurs or becomes an event of default after the date
of commencement of the case is cured before the later of"(1) the date that is 30 days after the date of the default
or event of default; or
"(II) the expiration of such 60-day period.
"(2) Equiprnentis described in this paragraph if it is rolling stock equipment or accessories used on such equipment, including superstructures and
racks, that is subject to a security interest graI!ted by, leased to, or conditioRally sold to the debtor.
"(3) Paragraph (1) applies to a secured party, lessor, or conditional vendor
acting in its own behalf or acting as trustee or otherwise in behalf of another
party.
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"(b) The trustee and· the secured party, lessor, or conditional vendor
whose right to take possession is protected under subsection (a) may agree,
subject to the court's approval, to extend the 60-day period specified in subsection (a)(1).
"(c) With respect to equipment first placed in service on or prior to the
date of enactment of this subsection, for purposes of this section"(1) the term 'lease' includes any written agreement with respect to
which the lessor and the debtor, as lessee, have expressed in the agreement
or in a substantially contemporaneous writing that the agreement is to be
treated as a lease for Federal income tax purposes; and
"(2) the term 'security interest' means a purchase-money equipment
security interest.
"(d) With respect to equipment first placed in service after the date of
enactment of this subsection, for purposes· of this section, the term 'rolling
stock equipment' includes rolling stock .equipment that is substantially rebuilt
and accessories used on such equipment.".
SEC. 202. LIMITATION ON LIABILITY OF NON-INSIDER TRANSFEREE
FOR AVOIDED TRANSFER.

Section 550 of title II, United States Code, is amended(i) by redesignating subsections (c), (d), and (e) as subsections (d),
(e), and (f), respectively, and
(2) by inserting after subsection (b) the following:
"( c) If a transfer made between 90 days and one year before the filing of
the petition-·
"(1) is avoided under section 547(b) of this title; and
"(2) was made for the benefit of a creditor that at the time of such
transfer was an insider;
the trustee may not recover under subsection (a) from a transferee that is not an
insider.".
SEC. 203. PERFECTION OF PURCHASE-MONEY SECURITY L'lTEREST.

Section 547 of title 11, United States Code, is amended(1) in subsection (c)(3)(B) by striking "10" and inserting "20", and
(2) in subsection (e)(2)(A) by inserting ", except as provided in
subsection (c)(3)(B)".before the semicolon at the end.
SEC. 204. CONTINUED PERFECTION.

(a) AUTOMATIC STAY.-Section 362(b)(3) of title 11, United States Code,
is amended by inserting ". or to maintain or continue the perfection of," after
"to perfect".
(b) LIMITATIONS ON AVOIDING POWERS.-Section 546(b) of title 11,
United States Code. is amended to read as follows:
"(b)(1) The rights and powers of a trustee under sections 544, 545, and
549 of this title are subject to any generally applicable law that"(A) permits perfection of an interest in property to be effective
against an entity that acquires rights in such property before the date of
perfection; or
"(B) provides for the maintenance or continuation of perfection of
an interest in property to be effective against an entity. that acquires rights
in such property before the date on which action is taken to effect such
.
maintenance or continuation.
"(2) If-
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"(A) a law described in paragraph (1) requires se~ure of such
property or commencement of a~ ~tion to accomplish such perfection, or
maintenance or continuatipn of pelfection of an interest in property; and
.
"(B) such property has not been .seized or such an action has not
been commenced before the date of the filing of the petition;
such interest in such property shall be perfected, or perfection of such interest
shall be maintained or continued, by giving notice v.ithln the time fixed by
such law for such seizure or such com!nencement.".
SEC. 20S. REJECTION OF UNEXPIRED LEASES OF REAL PROPERTY OR
TIMESHARE INTERESTS.

(a) AMENDMENT TO .SECTION 365.-Section 365(h) of title 11, United
States Code, is amended to read as follows:
··(h) (1 )(A) If the trustee rejects an unexpired lease of real property under
which the debtor is the lessor andH(i) if the rejection by the trustee amounts to such a breach as
would entitle the lessee to treat such lease as terminated by virtue of its
terms, applicable nonbankruptcy law, or any agreement made by the lessee, then the lessee under such lease may treat such lease as terminated by
the rejection; or
"(ii) if the term of such lease has commenced, the lessee may retain
its rights under such lease (including rights such as those relating to the
amount and timing of payment of rent and other amounts payable by the
lessee and any right of use, possession, quiet enjoyment, subletting, assignment, or hypothecation) that are in or appurtenant to the real property
for the balance of the term of such lease and for any renewal or extension
of such rights to the extent that such rights are enforceable under applica.bIe nonbankruptcy law.
"(B) If the lessee retains its rights under subparagraph (A)(ii), the lessee
may offset against the rent reserved under such lease for the balance of the.
term after the date of the rejection of such lease and for the term of any renewal or extension of such lease, the value of any damage caused by the nonperformance after the date of such rejection, of any obligation of the debtor
under such lease, but the lessee shall not have any other right against the estate
or the debtor on account of any damage occurring' after such date caused by
such nonperformance.
"(C) The rejection of- a lease of real property in a shopping center with
respect to which the lessee elects to retain its rights under subparagraph (A)(ii)
does not affect the enforceability under applicable nonbankruptcy law of any
provision in the lease pertaining to radius, location, use, exclusivity, or tenant
.
mix or balance.
"(D) In this paragraph, ·lessee' includes any successor, assign. or mortgagee permitted under the terms of such lease.
"(2)(A) If the trustee rejects. a timeshare interest under a timeshare plan
under which the debtor is the timeshare interest seller and"0) if the rejection amounts to such a breach as would entitle the
timeshare interest purchaser to treat the timeshare plan as terminated under
its terms, applicable nonbankruptcy law, or any agreement made by
timeshare iI}terest purchaser, the timeshare interest purchaser under the
timeshare plan may treat the timeshare plan as terminated by such rejection; or
"(ii) if the term of such timeshare interest has commenced, then the
timeshare interest purchaser may retain its rights in such timeshare interest
for the balance of such term and for any term of renewal or extension of
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such timeshare interest to the extent that such rights are enforceable under
applicable nonbankruptcy law.
"(B) If the timeshare interest purchaser retains its rights' under subparagraph (A), such timeshare interest purchaser may offset against the moneys due
for stich timeshare interest for the balance of the term after the date of the
rejection of such timeshare interest, and the term of any renewal or extension
of such timeshare interest, the value of any damage caused by the nonperformance after the date Of such rejection, of any obligation of the debtor under such
timeshare plan, but the timeshare interest purchaser shall not have any right
against the estate or the debtor on account of any damage occurring after such
date caused by such nonperformance.".
(b) TECHNICAL AMENDMENT.-Section 553(b)(1) of title 11, United States
Code, is amended by striking "365(h)(2)" and insening "365(h)".
SEC. 206.

CO~'TENTS

OF PLAN.

Section 1123(b) of title 11, United States Code. is amended(1) in paragraph (4) by striking "and" at the end,
(2) by redesignating paragraph (5) as paragraph (6), and
(3) by inserting after paragraph (4) the following:
H(5) modify the rights of holders of secured claims, other than a
claim secured only by a security interest in real property that is the debtor's principal residence, or of holders of unsecured claims. or leave unaffected the rights of holders of any class of claims; and". SEC. 207. PRIORITY FOR INDEPENDENT SALES REPRESENTATIVES.

Section 507(a)(3) of title 11, United States Code, is amended to read as
follows:
H(3) Third, allowed unsecured claims, but only to the extent of
$4,000 for each individual or corporation, as the case may be, earned
within 90 days before the date of the filing of the petition or the date of
the cessation of the debtor's business, whichever occurs first, forU(A) wages, salaries, or commissions, including vacation. severance, and sick leave pay earned by an individual; or
H(B) sales commissions earned by an individual or by a corporation with only 1 employee, acting as an independent contracmr
in the sale of goods or services for the debtor in the ordinary course
of the debtor's business if, and only if. during the 12 months preceding {hat date, at least 75 percent of {he amount that the individual or corporation earned by acting as an independent contractor in
the sale of goods or services was earned from the debtor;".
SEC. 208. EXCLUSION FROM THE ESTATE OF INTERESTS IN LIQUID
AND GASEOUS HYDROCARBONS TRANSFERRED BY THE
DEBTOR PURSUANT TO PRODUCTION PAYMENT AGREEMENTS.

(a) DEFINITION.-Section 101 of title 11, United States Code, is
amended(1) by inserting after paragraph (42) the following:
H(42A) 'production payment' means a term overriding royalty sinisfiable in cash or in kind"(A) contingent on the production of a liquid or gaseous hydrocarbon from particular real property: and
HCB) from a specified volume, or a specified value, from the
liquid or gaseous hydrocarbon producC!d from such property. and
determined without regard to production costs;", and
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(2) by inserting after the first paragraph (56) the Jollqwing:
«(56A) 'term overriding royalty' means an interest' in liquid or
gaseous hydrocarbons in place or to be produced from particular real property that entitles the owner thereof to a share of production. or the value
th~reof, for a term limited by time, quantity, or value realized;".
(b) PROPERTY OF THE ESTAl'E.-Section 541(b)(4) of title 11, United
States Code, is amended(1) in subparagraph (A) by striking "(A)" and inserting U(A)(i)",
(2) in subparagraph (B)(A) by striking «(B)" and inserting "(ii)",
(B) by striking "such interest" and inserting "the interest referred to in clause (i)", and
(C) by striking the period at the end and inserting "; or", and
(3) by adding at the end the following:
"(B)(i) the debtor has transferred such interest pursuant to a
written conveyance of a production payment to an entity that does
not participate in the ope:ration of the property from which such
production payment is transferred; and
H(ii) but for the operation of this paragraph, the estate could
include the interest referred to in clause (i) only by virtue of section
542 of this title;".
SEC. 209. SELLER'S RIGHT TO RECLAIM GooDS.Section 546(c)(1) of title 11, United States Code, is amended to read as
follows:
H( 1) such a seller may not reclaim any such goods unless such
seller demands in writing reclamation of such goods- ~
"(A) before 10 days after receipt of such goods by the debtor;
or
"(B) if such lO-day period expires after the commencement of
the case, before 20 days after receipt of such goods by the debtor;
and".
SEC. 210. INVESTMENT OF MONEY OF THE ESTATE.
Section 345(b) of title 11, United States Code, is amended(1) in paragraph (2) by striking the period at the end and inserting
a semicolon, and
(2) by adding at the end the following: "unless the court for cause order$ otherwise.".
SEC. 211. ELECTION OF TRUSTEE UNDER CHAPTER 11.
(a) ELECTION AUTHORlZED.-Section 1104 oftitle 11 of the United States
Code is amended(1) by redesignating subsections (b) and (c) as subsections (c) and
(d), respectively, and
(2) by inserting after subsection (a) the following:
h(b) Except as provided in section 1163 of this title, on the request of a
party in interest made not later than 3D days after the court orders the appointment of a trustee under subsection (a), the United States trustee shall convene a
meeting of creditors for the purpose of electing one disinterested person to
serve as trustee in the case. The election of a trustee shall be conducted in the
manner provided in subsections (a), (by, and (c) of section 702 of this title ....
(b) CONFORMING AMENDMENT.-Section l106(b) of title
United
States Code. is amended by striking "ll04(c)" and inserting "l104(d)".
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SEC. 212. RIGHTS OF PARTNERSHIP TRUSTEE AGAINST GENERAL
PARTNERS.

Section 723(a) of title 11, United States Code, is amended by striking "for
the full amount of the deficiency" and inserting "to the extent that under applicable non bankruptcy law such general p~ner is personally liable for such deficiency".
'
SEC. 213. IMPAIRMENT OF CLAIMS AND INTERESTS.

(a) OBJECTION TO CLAIMS FILED UNTIMELY.-Section 502(b} of title 11,
United States Code, is amended(1) in paragraph (7) by striking "or" at the end,
(2) in paragraph (8) by striking the period at the enq and inserting
"; or", and
(3) by adding at the end the following:
"(9) proof of such claim is not timely filed, except to the extent
tardily filed as permitted under paragraph (l), (2), or (3) of section 726(a)
of this title or under the Federal Rules of Bankruptcy Procedure, except
that a claim of a governmental unit shall be timely filed if it is filed before
180 days after the date of the order for relief or such later time as the
Federal Rules of Bankruptcy Procedure may provide.".
(b) TARDILY FILED PRIORITY CLAIMS.-·Section 726(a)(1) of title 11.
United States Code, is amended by adding before the semicolon the following:
", proof of which is timely filed under section' 501 of this title or tardily filed
before the date on which the trustee commences distribution under this section".
(c) FILING OF REQUEST FOR ADMINISTRATIVE EXPENSES.-Section 503(a)
of title 11, United States Code, is amended(1) by inserting "timely" after "may". and
(2) by inserting .., or may tardily file such request if permitted by the
court for cause" before the period at the end.
(d) IMPAIRMENT OF CLAIMS OR INTERESTS.-Seclion 1124 of title 11,
United States Code, is amended(1) in paragraph (1) by inserting "or" at the end,
(2) in paragraph (2) by striking "; or" at the end and inserting a
period, and
(3) by striking paragraph (3).
SEC. 214. PROTECTION OF SECURITY INTEREST IN POST·PETITION
RENTS AND LODGING PAYMENTS.

(a) POSTPETITION EFFECT OF SECURITY INTEREST.-Section 552(b) of title
11, United States Code, is amended(1) by inserting "(1)" after "(b)",
(2) by striking "rents," each place it appears, and
(3) by adding at the end the following:
"(2) Except as provided in sections 363, 506(c), 522, 544, 545, 547, and
548 of this title, and notwithstanding section 546(b) of this title, if the debtor
and an entity entered into a security agreement before the commencement of
t.'Ie case and if the security interest c;eated by such security agreement extends
to property of the debtor acquired before the commencement of the case and to
amounts paid as rents of such property or the fees, charges, accounts, or other
payments for the use or occupancy of rooms and other public facilities in hotels, motels, or other lodging propertt.::s, then such security interest extends to
such rents and such fees. charges, accounts, or other payments acquired by the
estate after the commencement of the case to the extent provided in such secu·
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rity agreement, except to any extent that the court, after noti~e and a hearing
and based on the equities of the case, orders otherwise.".
(b) USE SALE, OR LEASE OF PROPERTY.-Section 363(a) of title 11,
United States Code, is amended by inserting: Hand the fees, charges, accounts
or other payments for the use or occupancy of rooms ~nd other public facilities
in hotels, motels, or other lodging properties" after "property:'.
SEC. 215. AMENDMENT TO DEFINITION OF SWAP AGREEMENT.
Subparagraph (A) of the first paragraph (55) of section 101 of title 11,
United States Code, is amended by inserting "spot foreign exchange agreement," after "forward foreign exchange agreement,".
SEC. 216. LIMIT ATION ON AVOIDING POWERS.
Section 546(a)(1) of title 11, United States Code, is amended to read as
follows:
"(1) the later of"(A) 2 years after the entry of the order for relief; or
"(B) 1 year after the appointment or election of the first trustee under section 702, 11 04, 1163, 1202, or 1302 of this title if
such appointment or such election occurs before the expiration of
the period specified in subparagraph (A); or"SEC. 217. SMALL BUSINESSES.
(a) DEFlNITION.-Section 101 of title 11, United States Code, is amended
by inserti ng after paragraph (51) the following:
"(51C) 'small business' means a person engaged in commercial or
business activities (but does not include a person whose primary activity is
the business of owning or operating real property and activities incidental
thereto) whose aggregate noncontingent liquidated secured and unsecured
debts as of the date of the petition do not exceed $2,000,000;".
(b) CREDITORS' COMMITTEES.-Section 1102(a) of title II, United States
Code, is amended(1) in paragraph (1) by striking "As" and inserting "Except as provided in paragraph (3), as"; and
(2) by adding at the end the following:
"(3) On request. of a party in interest in a case in which the debtor is a
small business and for cause, the court may order that a committee of creditors
.
not be appointed.".
(c) CONVERSION OR DISMISSAL.~Section 1112(b) of title 11. United
States Code, is amended by inserting "or bankruptcy administrator" after
"United States trustee".
(d) WHO MAY FILE A PLAN.-Section 1121 of title 11, United States
Code, is amended by adding at the end the following:
"(e) In a case in which the debtor is a small business and elects to be
considered a small business"(1) only the debtor may file a plan until after 100 days after the
date of the order for relief under this chapter;
"(2) all plans shall be filed within 160 days after the date of the
order for relief; and
"(3) on request of a party in interest made within the respective
periods specified in paragraphs (1) and (2) and after notice and a hearing,
the court may"(A) reduce the 100-day period or the 160-day period specified in paragraph (1) or (2) for cause; and
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"(B) increase the 100-day period specified in paragraph (1) if
the debtor shows that the r.eed for an increase is caused by circumstances for which the debtor should not be held accountable.".
(e) POSTPETITION DISCLOSuRE.-Section 1125 of title 11, United States
Code, is amended by adding at the end the following:
"(f) Notwithstanding subsection (b), in a case in which the debtor has
elected under section 1121(e) to be considered a small business.'(1) the court may conditionally approve a disclosure statement
subject to final approval after nctice and a hearing;
"(2) acceptances and rejections of a plan may be solicited based on
a conditionally approved disclosure statement as long as the debtor provides adequate information to each holder of a claim or interest that is
solicited, but a conditionally approved disclosure statement shall be mailed
at least 10 days prior to the date of the hearing on confirmation of the
plan; and
"(3) a hearing on the disclosure statement may be combined with a
hearing on confirmation of a plan.".
SEC. 218. SINGLE ASSET REAL ESTATE.

(a) DEFlNITION ..:.-Section 101 of title 11, United States Code, is amended
by inserting after paragraph (51) the following:
"(51B) 'single asset real estate' means real property constituting a
single property or project, other than residential real property with fewer
than 4 residential units, which generates substantially all of the gross income of a debtor and on which no substantial business is being conducted
by a debtor other than the business of operating the real property and activities incidental thereto having aggregate noncontingent, liquidated secured debts in an amount no more than $4,000,000;".
(b) AUTOMATIC STAY .-Section 362(d) of title 11, United States Code, is
amended(1) in paragraph (1) by striking "or" at the end,
(2) in paragraph (2) by striking the period at the end and inserting
,.; or", and
(3) by adding at the end the following:
"(3) with respect to a stay of an act against single asset real estate
under subsection (a), by a credit0r whose claim is secured by an interest in
such real estate. unless, not later than the date that is 90 days after the
entry of the order for- relief (or wch later date as the court may determine
for cause by order entered within that 90-day period)"(A) the debtor has filed a plan of reorganization that has a
reasonable possibility of being confirmed within a reasonable time;
or
"(B) the debtor has commenced monthly payments to each
creditor whose claim is secured by such real estate (other than a
claim secured by a judgment lien or by an unmatured statutory
lien), which payments art in an amount equal to interest at a current fair market rate on ~he value of the creditor's interest in the
real estate."_
SEC. 219. LEASES OF PERSONAL PROPERTY.

(a) ASSUMPTION.-Section 365(b)(2) of title II, United States Code: is
amended(1) in subparagraph (B) by striking "or" at the end,
(2) in subparagraph (C) by striking the period and inserting ": or",
(3) by adding at the end the followmg:
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"(D) the satisfaction of any penalty rate or provision relating to a
default arising from any failure by the debtor to perform nonmonetary obligations under the executory-contract or unexpired lease."_
(b) PERFoRMANCE.-Section 365(d) of title 11, United States Code, is
amended by adding at the end the following:
"(10) The trustee shall timely perform all of the obligations of the
debtor, except those specified in section 365(b)(2), first arising from or
after 60 days after the order for relief in a case under chapter 11 of this
title under an unexpired lease of personal property (other than personal
property leased to an individual primarily for personal, family, or household purposes), until such lease is assumed or rejected notwithstanding
section 503(b)(I) of this title, unless the court, after notice and a hearing
and based on the equities of the case, orders otherwise with respect to the
obligations or timely performance thereof. This subsection shall not be
deemed to affect the trustee's obligations under the provisions of sub section (b) or (f). Acceptance of any such performance does not constitute
waiver or relinquishment of the lessor's rights under such lease or under
this title.".
(c) LIMITATION_-Section -363(e) of title 11, United States Code is
amended by adding at the end the following:
"This subsection also applies to property that is subject to any unexpired lease
of personal property (to the exclusion of such property being subject to an
order to grant relief from the stay under section 362)."_
SEC. 220. EXEMPTION FOR SMALL BUSINESS INVESTMENT COMPANIES.

Section 109(b)(2) of title 1 J, United States Code, is amended by inserting
after "homestead association," the following: "a small business investment
company licensed by the Small Business Administration under subsection (c)
or (d) of section 301 of the Small Business Investment Act of 1958,"_
SEC; 221.

PAY~IENT

OF TAXES WITH BORROWED FUNDS.

Section 523(a) of title 11, United States Code, is amended(1) in paragraph (13) by striking the period at the end and inserting
a semicolon, and
(2) by adding at the end the following:
"(14) incurred to pay a tax to the United States that would be non~
dischargeable pursuant to paragraph (1);"SEC. 222. RETURN OF GOODS.

(a) LIMITATION ON AVOIDING POwERS.-Section 546 of title II, United
States Code, is amended by adding at the end the following:
"(g) Notwithstanding the rights and powers of a trustee under sections
544(a), 545, 547, 549, and 553, if the court determines on a motion by the
trustee made not later than 120 days after the date of the order for relief in a
case under chapter 11 of this title and after notice and a hearing, that a return
is in the best interests of the estate; the debtor, with the consent of a creditor,
may return goods shipped to the debtor by the creditor before the commencement of the case, and the creditor may offset the purchase price of such goods
against any claim of the creditor against the debtor that arose before the commencement of the case.".
(b) SEToFF.-Section 553(b)(l) is amended by inserting "546(h)," after
"365(h),".
SEC. 223. PROCEEDS OF MONEY ORDER AGREE)'1ENTS.

Section 541 (b) of title II, United States Code, is amended-
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; (1) in paragraph (3) by striking "or" at the end and inserting a
semicolon,'
,
(2) in paragraph (4) by striking .the period at the end. and inserting
"; or", and
(3) by inserting after paragraph (4) the following:
"(5) any interest in cash or cash equivalents that constitute proceeds of a sale by the debtor of a money order that is made"CA) on or after the date that is 14 days prior to the date on
which the petition is filed; and
"(B) under an agreement with a money order issuer that prohibits the commingling of such proceeds with property of the debtor (notwithstanding that, contrary to the agreement, the proceeds
may have been commingled with property of the debtor),
unless the money order issuer bad not taken action, prior to the filing of
the petition, to require compliance with the prohibition ....

SEC. 224. TRUSTEE DUTIES; PROFESSIONAL FEES.

(a) TRUSTEE'S DUTIES.-Section 586(a)C3)(A) of title 28, United States
Code, is amended to read as follows:
"CA)(i) reviewing, in accordance with procedural guidelines
adopted by the Executive Office of the United States Trustee
(which guidelines shall be applied uniformly by the United States
trustee except when circumstances warrant different treatment), applications filed for compensation and reimbursement under section
330 of title 11; and
"(il) filing with the court comments with respect to such application and, if tbe~ Unite4 States Trustee considers it to be appropriate, objections to such application ....
Cb) PROFESSIONAL F'EES.-Section 330(a) of title II, United States Code,
is amended to read as follows:
"(a)(I) After notice to the parties in interest and the United States Trustee
and a hearing, and subject to sections 326, 328, and 329, the court may award
to a trustee, an examiner, a professional person employed under section 327 or
1103"(A) reasonable compensation for actual, necessary services rendered by the trustee, examiner, professional person, or attorney and by any
paraprofessional person employed by any such person; and
"(B) reimbursement for actual, necessary expenses.
"(2) The court may, on its own motion or on the motion of the United
States Trustee, the United States Trustee for the District or Region, the trustee
for the estate, or any other party in interest, award compensation that is less
than the amount of compensation that is requested.
"(3)(A) In determining the amount of reasonable compensation to be
awarded, the court shall consider the nature, the extent, and the value of such
services, taking into account all relevant factors, including"CA) the time spent on such services;
"CB) the rates charged for such services;
"(C) whether the services were necessary to the administration of,
or beneficial at the time at which the service was rendered toward the
completion of, a case under this title;
"CD) whether the services were performed within a reasonable
amount of time commensurate with the complexity, importance, and nature
of the problem, issue, or task addressed; and
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"(E) whether the compensation is reasonable based on the customary compensation charged by comparably skilled practitipners in cases
other than cases under this title~
"(4)(A) Except as provided in subparagraph (B). the court shall not allow
compensation for"(i) unnecessary duplication of services; or
"(ii) services ~at were not"(1) reasonably likely to benefit the debtor's estate; or
"(11) necessary to the administration of the case.
"(B) In a chapter 12 or chapter 13 case in which the debtor is an individual, the court may allow reasonable compensation to the debtor's attorney for
representing the interests of the debtor in connection with the bankruptcy case
based on a consideration of the benefit and necessity of such services to the
debtor and the other factors set forth in this section.
"(5) The court shall reduce the amoUIlt of compensation awarded under
this section by the amount of any interim compensation awarded under section
331, and, if the amount of such interim compensation exceeds the amount of
compensation awarded under this section, may order the return of the excess to
the estate.
"(6) Any compensation awarded for the preparation of a fee application
shall be based on the level and skill reasonably required to prepare the application.".
SEC. 225. NOTICES TO CREDITORS.

Section 342 of title II, United States Code, is amended by adding' at the
end the following:
"(c) If notice is required to be given by the debtor to a creditor under this
title. any rule, any applicable law, or any order of the court, such notice shall
contain the name, address, and taxpayer identification number of the debtor,
but the failure of such notice to contain such information shall not invalidate
the legal effect of such notice.".

TITLE III-CONSUMER BANKRUPTCY ISSUES
SEC. 301. PERIOD FOR CURING DEFAULT RELATING TO PRINCIPAL
RESIDENCE.

Section 1322 of title II, United States Code, is amended(1) by redesignating subsection (c) as subsection (d), and
(2) by inserting after subsection (b) the following:
"(c) Notwithstanding subsection (b)(2) and applicabl~ nonbankruptcy
law"(1) a default with respect to, or that gave rise to, a lien on the
debtor's principal residence may be cured under paragraph (3) or (5) of
subsection (b) until such residence is sold at a foreclosure sale that is
conducted in accordance with applicable nonbankruptcy law; and
"(2) in a case in which the .Iast payment on the original payment
schedule for a claim secured only by a security interest in real property
that is the debtor's principal residence is due before the date on which the
final payment under the plan is due, the plan may provide for the payment
of the claim as modified pursuant to section 1325(a)(5) of this title.".
SEC. 302. NONDISCHARGEABILITY OF FINE UNDER CHAPTER 13.

Section 1328(a)(3) of title 11, United States Code, is amended by inserting
". or a criminal fine." after "restitution".
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·SEC.303. IMPAIRMENT OF EXEMPTIONS.

Section 522(f) of title II, United States Code, is amended- ' ,
(1) in paragraph (2)(A) by redesignating subparagraphs (A), (B), and (C) as
clauses (i), (ii), and (iii), respectively, and
(B) by striking "(2)" and inserting "(B)",
(2) by redesignating paragraph (1) as subparagraph (A),
(3) by inserting "(1)" before "Notwithstanding", and
(4) by adding at the end the following:
"(2)(A) For the purposes of this subsection, a lien shall be considered to
impair an exemption to the extent that the sum of"(i)· the lien;
"(ii) all other liens on the property; and
"(iii) the amount of the exemption that the debtor could claim if
there were no liens on the property;
exceeds the value that the debtor's interest in the property would have in the
absence of any liens.
"(B) In the case of a property subject to more than 1 lien, a lien that has
been avoided shall not be considered in making the calculation under subparagraph (A) with respect to other liens.
"(C) This paragraph shall not apply with respect to a judgment arising out
of a mortgage foreclosure.".
SEC. 304. PROTECfION OF CHILD SUPPORT AND ALIMONY.

(a) DEFINITION.-Section 101 of title 1l,United States Code, is amended
by inserting after paragraph (12) the following:
"(12A) 'debt for child support' means a debt of a kind specified in
section 523(a)(5) of this title for maintenance or support of a child of the
debtor;".
(b) RELIEF FROM AUTOMATIC STAY.-Section 362(b)(2) of title 11,
United States Code, is amended. to read as follows:
"(2) under subsection (a) of this section"(A) of the commencement or continuation of an action or
proceeding for"(i) the establishment of paternity; or
"(ii) the establishment or modification of an order for
alimony, maintenance, or support; or
"(B) of the collection of alimony, maintenance, or support
from property that is not property of the estate;".
(c) PRIORITY OF CLAIMS.-Section 507(a) of title 11, United -States Code,
is amended(1) in paragraph (8) by striking "(8) Eighth" and inserting "(9)
Ninth",
(2) in paragraph (7) by striking "(7) Seventh" and inserting "(8)
Eighth", and
(3) by inserting after paragraph (6) the following:
"(7) Seventh, allowed claims for debts to a spouse, former spouse,
or child of the debtor, for alimony to, maintenance for, or support of such
spouse or child, in connection with a separation agreement, divorce decree
or other order of a court of record, determination made in accordance with
State or territorial law by a governmental unit, or property settlement
agreement, but not to the extent that such debt-
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"(A) is assigned to another entity, voluntarily, by operation of
" law. or otherwise; or
'
U(B) includes a liability designated as alimony, maintenance,
or support, unless such liability is actually in the nature of alimony,
maintenance or support.".
(d) PROTECTION OF LIENS.-Section 522(f)(I)(A) of title 11. United
" States Code, as amended by section 303, is amended by inserting after "lien"
the following:
", other than a judicial1ien that secures a debtU(i) to a spouse, former spouse, or child of the debtor, for
alimony to. maintenance for. or support of such spouse or child, in
connection with a separation agreement, divorce decree or other order of a court of record, determination made in accordance" with
State or territorial law by a governmental unit, or property· settlement agreement; and
U(ii) to the extent that such debt"(I) is not assigned to another entity, voluntarily, by operation of law, or otherwise; and
"(II) includes a liability designated as alimony. maintenance, or support, unless such liability is actually in the nature
of alimony, maintenance or support.".
(e) EXCEPTION TO DISCHARGE.-Section 523 of title 11. United States
Code, as amended by section 221, is amended by adding at the end the following:
" "(15) not of the kind described in paragraph (5) that is incurred by
the debtor in the course of a divorce or separation or in connection with a
separation agreement, divorce decree or other order of a court of record, a "
determination made in accordance with State or territorial law by a governmental unit unless"(A) the debtor does not have the ability to pay such debt
from income or property of the debtor not reasonably necessary to
be expended for the "maintenance or support of the debtor or a dependent of the debtor and, if the debtor is engaged in a business,
for the payment of expenditures necessary for the continuation,
preservation, and operation of such business; or
"(B) discharging such debt would result in a benefit to the
debtor that outweighs the detrimental consequences to a spouse,
.
former spouse, or child of the debtor;", and
(2) in subsection (c)(1) by striking "or (6)" each place it appears
and inserting "(6), or (15)".
"
(t) PROTECTION AGAINST TRUSTEE AVOIDANCE.--8ection 547(c) of title
11. United States Code. is amended(1) in paragraph (6) by striking "or" at the end,
(2) by redesignating paragraph (7) as paragraph (8), and
(3) by inserting after paragraph (6) the following:
"(7) to the extent such transfer was a bona fide payment of a debt
to a spouse, former spouse, or child of the debtor, for alimony to, maintenance for, or support of such spouse or child, in connection with a separation agreement, divorce decree or other order of a court of record. determi-nation made in accordance with State or territorial law by a governmental
unit, or property settlement agreement, but not to the extent that such
debt"(A) is assigned to another entity, voluntarily, by operation of
law, or otherwise; or
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OO(B) includes a liability designated as alimony, maintenance,
or support, unless such liability is actually in the nature 'of alimony,
maintenance or support; or".
.
'
(g) APPEARANCE BEFORE COURT.-Child support creditors or tlieir representatives shall be permitted to appear and intervene witho~lt charge, and without meeting any special local court rule requirement for attorney appearances,
in any bankruptcy case or proceeding in any bankruptcy court or district court
of the United States if such creditors· or representatives me a form in such
court that contains information detailing the child support debt, its status, and
. other characteristics.
(h) CONFORMING AMENDMENTS.-Title 11 of ·the United States Cod~ is
amended(1) in section S02(i) by striking "507(a)(7)" and inserting
O'507(a)(8)",
(2) in section 503(b)(1)(B)(i) by· striking O'S07(a)(7)" and inserting
0'507(a)(8)",
(3) in section 523(a)(1)(A) by striking "507(a)(7)" and inserting
·'507(a)(8)",
(4) in section 724(b)(2) by striking ·'or S07(a)(6)" and inserting
"507(a)(6), or 507 (a) (7)",
.
(5) in section 726(b) by striking "or (7)" and inserting ", (7), ·or
(8)" ,

(6) in section 1123(a)(1) by striking "S07(a)(7)" and inserting
·'507 (a)(8)",
(7) in section 1129(a)(9)(i) in subparagraph (B) by· striking "or 507(a)(6)" and.inserting ", 507(a)(6), or 507(a)(7)", and
(ii) in subparagraph (C) by striking "507(a)(7)" and inserting
O'507(a)(8)".
.
SEC. 305. INTEREST ON L'lITEREST.

(a) CHAPTER 11.-Section 1123 of title 11, United States Code, is
amended by adding at the end the following:
"(d) Notwiths·tanding subsection (a) of this section and sections 506(b),
1.129(a)(7), and 1129(b)of this title, if it is proposed in a plan to cure a default
the amount necessary to cure the default shall be determined in accordance
with the underlying agreement and applicable nonbankruptcy law.".
(b) CHAPTER 12.-Section 1222 of title 11,. United States Code, is
amended by adding at the end the following:
"(d) Notwithstanding subsection (b)(2) of this section and sections 506(b)
and 1225(a)(5) of this title. if it is proposed in a plan to cure a default, the
amount necessary to cure the default, shall be determined in accordance with
the underlying agreement and applicable nonbankruptcy law.".
(c) CHAPTER 13.-Section 1322 of title 11. United States Code, is
amended by adding at the end the following:
'O(e) Notwithstanding subsection (b)(2) of this section and sections S06(b)
and 1325(a)(5) of this title, if it is proposed in a plan to cure· a default, the
amount necessary to cure the default, shall be determined in accordance with
the underlying agreement and applicable nonbankruptcy law.".
SEC. 306. EXCEPTION TO DISCHARGE.

Section 523(a)(2)(C) of title 11, United States Code, is amended(1) by striking "$500" and inserting "$1,000",
(2) by striking "forty" and inserting "60", and
(3) by striking "twenty" and inserting "60".
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SEC. 307. PAYMENTS UNDER CHAPTER 13.

Section 1326(a)(2) of title II, United States Code, is amended in the sec- .
ond sentence by striking the period and inserting "as soon as practicable.".
SEC. 308. BANKRUPTCY PETITION PREPARERS.

(a) AMENDMENT OF CHAPTER l.-Chapter 1 of title 11, United States
Code, is amended by adding at the end the following:
"§ 110. Penalty for persons who negligently or fraudulently prepare bankruptcy

petitions

"(a) In this section"(1) 'bankruptcy petition preparer' means a person, other than an
attorney or an employee of an attorney, who prepares for compensation a
document for filing; and
"(2) 'document for filing' means a petition or any other document
prepared for filing by a debtor in a United States bankruptcy court or a
United States district court in connection with a case under this title.
"(b)(1) A bankruptcy petition preparer who prepares a document for filing
shall sign the document and print on the document the preparer's name and
address.
"(2) A bankruptcy petition preparer who fails to comply with paragraph
(1) may be fined not more than $500 for each such failure unless the failure is
due to reasonable cause.
"(c)(1) A bankruptcy petition preparer who prepares a document for filing
shall place on the document, after the preparer's signature, an identifying number that identifies individuals who prepared the document.
"(2) For purposes of this section, the identifying number of a bankruptcy
petition preparer shall be the Social Security account number of each individual who prepared the document or assisted in its preparation.
"(3) A bankruptcy petition preparer who fails to comply with paragraph
(1) may be fined not more than $500 for each such failure unless the failure is
due to reasonable cause.
"(d)(1) A bankruptcy petition preparer shall. not later than the time at
which a document for filing is presented for the debtor's signature, furnish to
the debtor a copy of the document.
"(2) A bankruptcy petition preparer who fails to comply with paragraph
- (1) may be fined not more than $500 for each such failure unless the failure is
due to reasonable cause.
"(e)(1) A bankruptcy petition preparer shall not execute any document on
behalf of a debtor.
"(2) A bankruptcy petition preparer may be fined not more than $500 for
each document executed in violation of paragraph (1).
"(f)(1) A bankruptcy petition preparer shall not use the word 'legal' or
any similar term in any advertisements, or advertise under any category that
includes the word 'legal' or any similar term.
"(2) A bankruptcy petition preparer shall be fined not more than $500 for
each violation of paragraph (1).
"(g)(1) A bankruptcy petition preparer shall not collect or receive any
payment from the debtor or on behalf of the debtor for the court fees in connection with filing the petition.
.
"(2) A bankruptcy petition preparer shall be fined not more than $500 for
each violation of paragraph (1).
"(h)(1) Within 10 days after the date of the filing of a petition, a bankruptcy petition preparer shall file a declaration under penalty of perjury disclos-
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ing any fee received from or on behalf of the debtor withi'n 12 months immediately prior to the filing of the case, and any unpaid fee charged to the debtor.
"(2) The court shall disallow and order the immediate turnover to the
bankruptcy trustee of any fee referred to in paragraph (1) found to be in excess
of, the value of services rendered for the documents prepared. An individual
debtor may exempt any funds so recovered under section 522(b).
"(3) The debtor, the, trustee, a creditor, or the United States trustee may
file a motion for an order under paragraph (2).
"(4) A bankruptcy petition preparer shall be fined not more than $500 for
each failure to comply with a court order to turn over funds within 30 days of
service of such order.
"(i)(1) If a bankruptcy case or related proceeding is dismissed because of
the failure to file bankruptcy papers, including papers specified in section
521 (1) of this title, the negligence or intentional disregard of this title or the
Federal Rules of Bankruptcy Procedure by a bankruptcy petition preparer, or if
a bankruptcy petition preparer violates this section or commits any fraudulent,
unfair, or deceptive act, the bankruptcy court shall certify that fact to the district court, and the district court, on motion of the debtor, the trustee, or a
creditor and after a hearing, shall order the bankruptcy petition preparer to pay
to the debtor"(A) the debtor's actual damages;
"(B) the greater of"(i) $2,000; or
"(ii) twice the amount paid by the debtor to the· bankruptcy
petition preparer for the preparer's services; and
"(C) reasonable attorneys' fees and costs in moving for damages
under this subsection.
"(2) If the trustee or creditor moves for damages on behalf of the debtor
under this subsection, the bankruptcy petition preparer shall be ordered to pay
the movant the additional amount of $1,000 plus reasonable attorneys' fees and
costs incurred.
"(j)(1) A debtor for whom a bankruptcy petition preparer has prepared a
document for filing, the trustee, a creditor, or the United States trustee in the
district in which the bankruptcy petition preparer resides, has conducted business, or the United States trustee in any other district in which the debtor resides may bring a civil action to enjoin a bankruptcy petition preparer from
engaging in any conduct in. violation of this section or from further acting as a
bankruptcy petition preparer.
"(2)(A) In an action under para~raph (1), if the court finds that"(i) a bankruptcy petition preparer has"(I) engaged in conduct in violation of this section or of any
provision of this title a violation of which subjects a person to
criminal penalty;
"(II) misrepresented the preparer's experience or education as
a bankruptcy petition preparer; or
"(III) engaged in any other fraudulent, unfair, or deceptive
conduct; and
"(ii) injunctive relief is appropriate to prevent the recurrence of
such conduct,
the court may enjoin the bankruptcy petition preparer from engaging in such
conduct.
"(B) If the court finds that a bankruptcy petition preparer has continually
engaged in conduct described in subclause (1), (II), or (III) of clause (i) and
that an injunction prohibiting such conduct would not be sufficient to prevent
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such person's interference with the proper administration of this title, or has
not paid a penalty imposed under this section, the court may enjoin the person
from acting as a bankruptcy petition preparer.
'~(3) The court shall award to a debtor, trustee, or creditor that brings a
successful action under this subsection reasonable attorney's fees and costs of
the action, to be paid by the bankruptcy petition preparer.
"(k) Nothing in thi~ section shall be construed to permit activities that are
otherwise prohibited by law, including rules and laws that prohibit the unauthorized practice of law.".
(b) The chapter analysis for chapter 1 of title 11, United States Code, is
amended by adding at the end the following new item:
"110. Penalty for persons who negligently or fraudulently prepare bankruptcy petitions.".

SEC. 309. FAIRNESS TO CONDOMINIUM AND COOPERATIVE OWNERS..

Section 523(a) of title 11, United States Code, as amended by sections 221
and 304, is amended by adding at the end the following:
"(6) for a fee or assessment that becomes due ano payable after
the order for relief to a membership association with respect to the debtor's interest in a dwelling unit that has condominium ownership or in a
share of a cooperative housing corporation, but only if.such fee or assessment is payable for a period during which"(A) the debtor physically occupied a dwelling unit in the
condominium or cooperative project; or
"(B) the debtor rented the dwelling unit to a tenant and received payments from the tenant for such period,
but nothing in this paragraph shall except from discharge the debt of a
debtor for a membership association fee or assessment for a period arising
before entry of the order for relief in a pending or subsequent bankruptcy
case." .
SEC. 310. NONA VOIDABILITY OF FIXING OF LIEN ON TOOLS AND 1M·
PLEMENTS OF TRADE, ANIMALS, AND CROPS.

Section 522(f) of title 11, United States Code, as amended by sections 303
and 304, is amended0) in paragraph 0) by inserting ~'but subject to paragraph (3)" after "waiver of exemptions", and
(2) by adding.at the end the following:
"(3) In a case in which State law that is applicable to the debtor"(A) permits a person to voluntarily waive a right to claim exemptions under subsection (d) or prohibits a debtor from claiming exemptions
under subsection Cd); and
"(B) either permits the debtor to claim exemptions under State law
without limitation in amount, except to the extent that the debtor has permitted the fixing of a consensual lien on any property or prohibits avoidance of a consensual lien on property otherwise eligible to be claimed as
exempt property;
the debtor may not avoid the fixing of a lien on an interest of the debtor or a
dependent of the debtor in property if the lien is a nonpossessory, nonpurchasemoney security interest in implements, professional books, or tools of the tr?de
of the debtor or a dependent of the debtor or farm animals or crops of the
debtor or a dependent of the debtor to the extent the value of such implements,
professional books, tools of the trade, animals, and crops exceeds $5;000.".
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SEC. 311. CONVERSION OF CASE UNDER CHAPTER 13.

Section 348 of title II, United States Code, is amended oy adding at the
.
end the following:
"(f)(1) Except as provided in paragraph (2), when a case under chapter 13
of this title is converted to a case under another chapter under this title"(A) property of the estate in the converted case shall consist of
property of the estate, as of the date of filing of the petition, that remains
in the possession of or is under the control of the debtor on the date of
conversion; and
"(B) valuations of property and of allowed secured claims in the
chapter 13 case shall apply in the converted case, with allowed secured
claims reduced to the extent that they have been paid in accordance with
the chapter 13 plan.
"(2) If the debtor converts a case under chapter 13 of this title to a case
under another chapter under this title in bad faith, the property in the converted
case shall consist of the property of the estate as of the date of conversion.".
SEC. 312. BANKRUPTCY FRAUD.
(a) IN GENERAL.(1) OFFENSEs.-Chapter 9 of title 18, United States Code, is

amended(A) by amending sections 152, 153, and 154 to read as follows:
"§ 152.

Concealment of assets; false oaths and claims; bribery

"A person

wh~

.

"(1) knowingly and fraudulently conceals from a custodian, trustee,

marshal, or other officer of the court charged with the control or custody
of property, or, in connection with a case under title 11, from creditors or
the United States Trustee, any property belonging to the estate of a debtor;
"(2) knowingly and fraudulently makes a false oath or account in'
or in relation to any case under title 11;
"(3) knowingly and fraudulently makes a false declaration, certificate, verification, or statement under penalty of perjury as permitted under
section 1746 of title 28, in or in relation to any case under title 11;
"(4) knowingly and fraudulently presents any false claim for proof
against the estate of a' debtor, or uses any such claim in any case under
title 11, in a personal capacity or as or through an agent, prgxy. orattorney;
"(5) knowingly and fraudulently receives any material amount of
property from a debtor after the filing of a case under title 11, with intent
to defeat the provisions of title 11;
"(6) knowingly and fraudulently gives. offers, receives, or attempts
to obtain any money or property, remuneration, compensation, reward. advantage, or promise thereof for acting or forbearing to act in any case
under title 11;
"(7) in a personal capacity or as an agent or officer of any person
or corporation, in contemplation of a case under title 11 by or against the
person or any other person Or corporation, or with intent to defeat the
provisions of title II, knowingly and fraudulently transfers or conceals
any of his property or the property of such other person or corporation;
"(8) after the filing of a case under title 11 or in contemplation
thereof, knowingly and fraudulently conceals. destroys, mutilates, falsifies,
or makes a false entry in any recorded information (including books, docu-
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ments, records, and papers) relating to the property or financial affairs of a
debtor; or "
.
"(9) after the filing of a case under title 11, knowingly and fraudul<?ntly withholds from a custodian, trustee, marshal, or other officer of the
court or a United States. Trustee entitled to its possession, any recorded
information (including" books, documents, records, and papers) relating to
the property or financial affairs of a debtor,
shall be fined not more than $5,000, imprisoned not more than 5 years, or both.
"§ 153. Embezzlement against estate

"(a) OFFENSE.-A person described in subsection (b) who knowingly and
fraudulently appropriates.to the person's own use, embezzles, spends, or transfers any property or secretes or destroys any document belonging to the estate
of a debtor shall be fined not more than $5,000, imprisoned not more than 5
years, or both.
"(b) PERSON TO WHOM SECTION APpLIEs.-A person described in this
subsection is one who has access to property or documents belonging to an
estate by virtue of the person's participation in the administration of the estate
as a trustee, custodian, marshal, attorney, or other officer of the court or as an
agent, employee, or other person engaged by such an officer to perform a service with respect to the estate.
"§ 154. Adverse interest and conduct "of officers

"A person who, being a custodian, trustee, marshal, or other officer of the
court"(1) knowingly purchases, directly or indirectly, any property of
the estate of which the person is such an officer in a case under title 11;
"(2) knowingly refuses to permit a reasonable opportunity for the
inspection by parties in interest of the ~ocuments and accounts relating to
the affairs of estates in the person's charge by parties when directed by the
court to do so; or
.
"(3) knowingly refuses to permit a reasonable opportunity. for the
inspection by the United States Trustee of the documents and accounts
relating to the affairs of an estate in the person's charge,
shall be fined not more than $5,000 and shall forfeit the person's" office, which
shall thereupon become vacant."; and
(B) by adding at the end the following:
~'§ 156.

Knowing disregarci of bankruptcy law or rule

"(a) DEFINITIONs.-In this section" 'bankruptcy petition preparer' means a person, other than the
debtor's attorney or an employee of such an attorney, who prepares for
compensation a document for filing .
.. 'document for filing' means a petition or any other document prepared for filing by a debtor in a United States bailkruptcy court or a
Uniled States district court in connection with a case under this title.
"(b) OFFENSE.-If a bankruptcy case or related proceeding is dismissed
because of a knowing attempt by a bankruptcy petition preparer in any manner
to disregard the requirements of title ll. United States Code, or the Federal
Rules of Bankruptcy Procedure, the bankruptcy petition preparer shall be fined
under this title, imprisoned not more than 1 year; or both.
"§ 157. Bankruptcy fraud

"A person who, having devised or intending to devise a scheme or artifice
to defraud and for the purpose of executing or concealing such a scheme or
artifice or attempting to do so-
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"(1) files a petition under title 11;
"(2) files _a document in a proceeding under title 11;' or
"(3) makes a false or fraudulent representation, claim, or promise
concerning or in relation to a proceeding under title 11, at any time before
or after the filing of the petition. or in relation to a proceeding falsely
.
asserted to be pending under such title,
shall be fined under this.title, imprisoned not more than 5 years, or both.".
(2) TECHNICAL AMENDMENTS.--The chapter analysis for chapter 9
of title 18, United States Code, is amended(A) by amending the item relating to section 153 to read as
follows:
"Sec. 153. Embezzlement against estate.";

and
(B) by adding at the end the following new items:
"Sec. 156. Knowing disregard of bankruptcy law or rule.
"Sec. 157. Bankruptcy fraud. ".

\

(b) RICO.-Section 1961(1)(D) of title 18, United States _Code, is
amended by inserting "(except a cas~ under section 157 of that title)" after
''title 11".
SEC. 313. PROTECI'ION AGAINST DISCRIMINATORY TREATMENT OF
APPLICATIONS FOR STUDENT LOANS.
Section 525 of title II, United States Code, is amended by adding at the
end the following:
.
"(c)(1) A governmental unit that operates a student grant or loan program
and a person engaged in a business that includes the making of loans guaranteed or insured under a student loan program may not deny a grant, loan, loan
guarantee, or loan insurance to a person that is or has been a debtor under this
title or a bankrupt or debtor under the Bankruptcy Act, or another person with
whom the debtor or bankrupt has been associated, because the debtor or bank. rupt is or has been a debtor under this title or a bankrupt or debtor under the
Bankruptcy Act, has been insolvent before the commencement of a case under
this title or during the pendency of the case but before the debtor is granted or
denied a discharge, or has not. paid a debt that is dischargeable in the case
under this title or that was discharged under the Bankruptcy Act.
. "(2) In this section. 'student loan program' means the program operated
under part B, D, or E of title IV of me Higher Education Act of 1965 or a
_similar program operated under State or local law.".

TITLE IV-GOVERNMENTAL
BANKRUPTCY ISSUES
SEC. 401. EXCEPTION FROM AUTOMATIC STAY FOR POST-PETITION
PROPERTY TAXES.
Section 362(b) of title 11, United States Code, is amended by inserting
after paragraph (16) the following:
"(18) under subsection (a) of the creation or perfection of a statutory lien for an ad valorem property tax imposed by the District ·of Columbia, or a political subdivision of a State, if such tax comes due after the
filing of the petition.".
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SEC. 402. MUNICIPAL BANKRUPTCY.

,

Section 109(c)(2) of title 11, United States Code, is amended by striking
. "generally authorized" and inserting "specifically authorized, in its capacity as
a municipality or by name,".

TITLE V-TECHNICAL CORRECTIONS
SEC. 501. AMENDMENTS TO BANKRUPTCY DEFINITIONS, NECESSITATED BY ENACTMENT OF PUBLIC LAW 101-647.

(a) ALPHABETIZING AND REDESIGNATING DEFINITIONS.-Section 101 of
title 11 of the United States Code, as amended by sections 208, 217, 218, and
304, is amended(1) by redesignating paragraph (3) as paragraph (21B) and transferring such paragraph so as to insert it after paragraph (21A),
(2) by redesignating paragraph (39) as paragraph (51A) and transferring such paragraph so as to insert it after paragraph (51),
(3) by redesignating paragraphs (54) through (57), as so redesignated by section 2522(e) of Public Law 101-647, as paragraphs (53A)
through (53D), respectively,
(4) by redesignating paragraph (56) as in effect immediately before
the enactment of Public Law 101-647, as paragraph (35A) and transferring
such paragraph so as to insert it after paragraph (35), and
(5) by redesignating paragraph (57), as in effect immediately before
the enactment of Public Law 101-647, as paragraph (39) and transferring
such paragraph so as to insert it after paragraph (38).
(b) CONFORMING AND RELATED AMENDMENTS TODTLE 11 OF THE
UNITED STATES CODE, BASED ON REDESIGNATED DEFINITIONS.-(1) Section
101 of title 11 of the United States Code, as amended by subsection (a), is
amended(A) in paragraph (6) by striking "section 761(9)" and inserting
"section 761",
.
(B) in paragraph (22) by striking "section 741(7)" and inserting
"section 741",
(C) in paragraph (35)(B) by striking "paragraphs (3)" and inserting
"paragraphs (21B)",
(D) in paragraph (49)(B)(ii) by striking "section 761(13)" and inserting "section 761 ", and
.
(E) in paragraph (53A)(A), as so redesignated, by striking "section
741(2)" and inserting "section 741".
(2) Section 362(b) of titJe 11, United States Code, is amended(A) in paragraph (6)(i) by striking "section 761(4)" and inserting "section 761",
(ii) by striking "section 741(7)" and inserting "section 741",
(iii) by striking "section 101(34), 741(5), or 761(15)" and inserting "section 101, 741, or 761", and
(iv) by striking "section 101(35) or 741(8)" and inserting
"section 101 or 741", and
(B) in paragraph (7)(i) by striking "section 741(5) or 761(15)" and inserting "section 741 or 761", and
(ii) by striking "section 741 (8)" and inserting "section 741".
(3) Section 507(a)(5) of title 11, United States Code, is amended-
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(A) by striking "section 557(b)(1)" and inserting "section 557(b)",
and

(B) by striking "section 557(b)(2)" and inserting "section 557(b)".
(4) Section 546 of title II, United States Code, is amended(A) in subsection (e)(i) by striking "section 101(34), 741(5), or 761(15)" and inserting "section 101, 741. or 761", and
(ii) by striking "section 101(35) or 741(8)" and inserting "section 101 or 741", and
(B) in subsection (f)(i) by striking "section 741(5) or 761(15)" and inserting "section 741 or 761", and
(ii) by striking "section 741(8)" and inserting "section 741".
(5) Section 548(d)(2) of title 11, United States Code, is amended(A) in subparagraph (B)(i) by striking "section 101(34), 741(5) or 761(15)" and inserting "section 101, 741. or 761", and
(ii) by striking "section 101(35) or 741(8)" and inserting "section 101 or 741", and
(B) in subparagraph (C)(i) by striking "section 741(5) or 761(15)" and inserting "section 741 or 761", and
(ii) by striking "section 741(8)" and inserting "section 741".
(6) Section 555 of title II, United States 'Code, is amended by striking
"section 741(7)" and inserting "section 741 of this title'~.
(7) Section 556 of title 11, United States Code, is amended by striking
"section 761(4)" and inserting "section .761 of this title".
(c) CONFORMING AMENDMENTS TO OTHER LAWS BASED ON REDESIGNATED DEFlNITIONS.-(l) Section 207(c)(8)(D) of the Federal Credit Union
Act (12 U.S.C. 1787(c)(8)(D» is amended(A) in clause (ii)(I) by striking "section 741(7)" and inserting "section 741",
(B) in clause (iii) by striking "section 101(24)" and inserting "section 101",
(C) in clause (iv)(I) by striking "section 101(41)" and inserting
"section 101", and
(D) in clause (v) by striking "section 101(50)" and inserting "section 101".
(2) Section 11(e)(8)(D) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D» is amended(A) in clause (ii)(I) by striking "section 741(7)" and inserting "section 741",
(B) in clause (iii) by striking "section 761(4)" and inserting "section 761",
(C) in clause (iv) by striking "section 101(24)" and inserting "section 101",
(D) in clause (v)(I) by striking "section 10 1(41)" and inserting
"section 10 1", and
(E) in clause (viii) by striking "section 101(50)" and inserting "section 101".
(d) OTHER TECHNICAL AMENDMENTS.-Title ll'of the United States
Code is amended(1) in section 101-
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(A) in paragraph (33}.'
(i) in subparagraph (A) by striking "(12 U.S.C.
1813(u»", and
(ii) in subparagraph (B) by striking "(12 U.S.c.
1786(r»", .
(B) in paragraph (34) by striking "(12 U.S.C. 1752(7»),'.
(C) in paragraph (35)(A) by striking "(12 U.S.C. 1813(c)(2»",
(D) in paragraph (48}(i) by striking "(15 U.S.C. 78q-l)", and
(ii) by striking "(15 U.S.C. 78c(12»",
(E) in paragraph (49)(i) in subparagraph (A)(xii}(I) by striking "(15.U.S.C. 77a et seq.)", and
(II) by striking "(15 U.S.C. 77c(b»", and
(ii) in subparagraph (B)(vi) py striking "(IS U.S.C.
77c(b»", and
(F) in paragraph (53D), as so redesignated by subsection (a),
by striking the period at the end and inserting a semicolon,
(2) in section 109(b)(2) by striking "(12 U.S.C. 1813(h»",
(3) in section 322(a) by striking "1302, or 1202" and inserting
. "1202, or 1302",
(4) in section 34&(A) in subsection (a) by striking "Internal Revenue Code of
1954 (26 U.S.C. 1 et seq.)" and inserting '1nternal Revenue Code
of 1986", and
.
.
(B) in subsection (g)(I)(C) by striking '1nternalRevenue
Code of 1954 (26 U.S.C. 371)" and inserting "Internal Revenue
Code of 1986".
(5) in section 348(A) in subsection (b) by striking "13 0 l(a), 1305 (a), 1201(a),
1221, and 1228(a)" and inserting "1201(a), 1221, 1228(a), 1301(a),
and 1305(a)", and
(B) in subsections (b), (c), (d), and (e) by striking "1307, or
1208" each place it appears and inserting "1208, or 1307",
(6) in section 34~(a) by striking "I09(f)" and inserting "109(g)",
(7) in section 362(A) in subsection (a) by striking "(IS U.S.C. 78eee(a)(3»",
and
(B) in subsection (b}(i) by striking "(15 U.S.C. 78eee(a){3»",
(ii) in paragraph (10) by striking "or" at the end,
(iii) in paragraph (12}(I) by striking "the Ship Mortgage Act, 1920 (46
App. U.S.C. 911 et seq.)" and inserting "section 31325
of title 46", and
(II) by striking "(46 App. U.S.C. 1117 and 1271 et
seq., respectively)",
(iv) in paragraph (13}(I) by striking "the Ship Mortgage Act, 1920 (46
App. U.S.C. 911 et seq.)" each place it appears and inserting "section 31325 of title 46",
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(II) by striking "(46 App. U.S.C. 1117 and 1271 et
seq., respectively)", and
.
.
(III) by striking "or" at the end,
(v) in paragraph (15), as added by Public Law 101-508,
by striking "or" at the end,
(vi) in paragraph (16), as added by Public Law 101508(I) by striking "(20 U.S.C. 1001 et seq.)", and
(II) by striking the period at the end and inserting a
semicolon, and
(vii) in paragraph (14), as added by Public Law 101311(I) by striking the period at the end and inserting ";
or",
(II) by redesignating such paragraph as paragraph
(17), and
(III) by transferring such paragraph so as to insert
such paragraph after paragraph (16),
(8) in section 363(A) in subsection (b)(2) by striking "(15 U.S.C. 18a)", and
(B) in subsection (c)(l) by striking "1304, 1203, or 1204" and
inserting "1203, 1204, or 1304",
.
(9) in section 364(A) in subsection (a) by striking "1304, 1203, or 1204" and
inserting "12{)3, 1204, or 1304", and
(B) in subsection (0(i) by striking "(15 U.S.C. 77e)". and
(ii) by striking "(15 U.S.c. 77aaa et seq.)".
(10) in section 365(A) in subsection (d)(6)(C) by striking "the Federal Aviation
Act of 1958 (49 U.S.C. 1301)" and inserting "section 40102 of title
49",
.
(B). in subparagraphs (A) and (B) of subsection (g)(2) by
striking "1307. or 1208" each place it appears and inserting "1208,
or 130?",
.
(C) in subsection (n)(1)(B) by striking "to to" and inserting
''to''.
(D) in subsection (0) by striking "the Federal" the first place
it appears and all that follows through "successors.", and inserting
a Federal depository institutions regulatory agency (or predecessor
to such agency)", and
(E) by striking subsection (p),
(11) in section 507. as amended by section 304(A) in subsection (a)(9) by striking ''the Federal" the first
place it appears and all that follows through "successors,", and inserting "a Federal depository institutions regulatory agency (or
predecessor to such agency)", and
(B) in subsection (d) by' striking "or' (a)(6)" and inserting
"(a)(6), (a)(7), (a)(8), or (a)(9)",
.
(12) in section 522(A) in subsection (b) by striking "Bankruptcy Rules" and inserting "Federal Rules of Bankruptcy Procedure", and
U
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(B) in subsection (d)(10)(E)(iii)(i) by striking "408, or 409" the first place it appears
and inserting "or 408", and
(ii) by striking ''Internal Revenue Code of 1954 (26
U.S.C. 401(a), 403(a), 403(b), 408, or 409)" and inserting "Internal Revenue Code of 1986",
(13) in section 523(A) in subsection (a)(i) by striking "1141 .." and inserting "1141,", and
(ii) in paragraph (2)(C) by striking "(15 U.S.C. 1601 et
seq.)",
(B) in subsection (b)(i) by striking "(20 U.S.C. 1087-3)", and
(ii) by striking "(42 U.S.C. 294f)", and
(C) in subsection (e) by striking "depository institution or insured credit union" and inserting "insured depository institution",
(14) in section 524(A) in subsection (a)(3) by striking "1328(c)(l)" and inserting
"1328(a)(l)",
(B) in subsection (c)(4) by striking "recission" and inserting
"rescission", and
_
(C) in subsection (d)(1)(B)(ii) by adding "and" at the end,
(15) in section 525(a)(A) by striking "(7 U.S.C. 499a-499s)".
(B) by ~triking "(7 U.S.C. 1~1-229)", and
(C) by striking "(57 Stat. 422; 7 U.S.C. 204)",
(16) in section 542(e) by striking "to to" and inserting "to",
(17) in section 543(d)(l) by striking "section," and inserting "section",
(18) in section 549(b) inserting "the trustee may not avoid under
.
subsection (a) of this section" after "involuntary case,",
(19) in section 553(A) in subsection (a)(l) by striking "other than under section
502(b )(3) of this title". and
(B) in subsection (b)(1) by striking "362(b)(14),:' and inserting "362(b)(14):",
(20) in section 555 by striking "(15 U.S.C. 78aaa et seq.)",
(21) in section 559 by striking "(15 U.S.C. 78aaa et seq.)",
(22) in section 706(a) by striking "1307, or 1208" and inserting
"1208, or 1307",
(23) in section 724(d) by striking "Internal Revenue Code of 1954
(26 U.S.C. 6323)" and inserting "Internal Revenue Code of 1986",
(24) in section 726(b)(A) inserting a comma after "section 1112", and
(B) by inserting "1009," after "chapter under section",
(25) in section 741(4)(A)(iii) by striking "05 U.S.C. 78a et seq.)",
(26) in section 742 by striking "(15 U.S.C. 78aaa et seq.)",
(27) in section 743 by striking "342(a)" and inserting "342",
(28) in section 745(c) by striking "Internal Revenue Code of 1954
(26 U.S.C. 1 et seq.)" and inserting "Internal Revenue Code of 1986",
(29) in section 761.
(A) in paragraph (1) by striking "(7 U.S.C. 1 et seq.)",
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(B) in paragraph (5) by striking "(7 U.S.C. 6c{b»)", and
(C) in paragraph (13) by striking "(7 U.S.C. 23)":'
(30) in section 1104(d), as redesignated by section 211, inserting a
comma after "interest",
(31) in section 1123(a)(1) inserting a comma after "title" the last
place it appears,
(32) in section 1l29(A) in subsection (a)(i) in paragraph (4) by striking the semicolon at the end
and inserting a period, and
(ii) in paragraph (12) inserting "of title 28" after "section 1930", and
(B) in subsection (d) by striking "(15 U.S.c. 77e)",
(33) in section 1145(A) in subsection (a)(i) by striking "does" and inserting "do",
(ii) by striking "(15 U.S.C. 77e)", and
(iii) in paragraph (3)(B)(i) by striking "(15 U.S.C. 78m
or 780(d»",
(B) in subsection (b)(1) by striking "(15 U.S.C. 77b(11»",
and
(C) in subsection (d) by striking "(15 U.S.c. 77aai1 et seq.)",
(34) in section 1166(2) by striking "(45 U.S.C. 791(b»",
(35) in section 1167(A) by striking "(45 U.S.C. 151 et seq.)", and
(B) by striking "(45 U.S.C. 156y-,
(36) in section 1226(b)(2)(A) by stri~ing "1202(d)" and inserting "1202(c)", and
(B) by striking "1202(e)" and inserting "1202(d)",
(37) in section 1302(b)(3) by striking "and" at the end,
(38) in section 1328(a)(A) in paragraph (2) by striking "(5) or (8)" and inserting
"(5), (8), or (9)", and
(B) by striking the last paragraph (3), and
(39) in the table qf chapters by striking the item relating to chapter
15.
SEC. 502. TITLE 28 OF THE UNITED STATES CODE.

Section 586(a)(3) of title 28: United States Code, is amended in the matter
.
preceding subparagraph (A) by inserting "12," after "11....

TITLE VI-BANKRUPTCY REVIEW
COMMISSION
SEC. 601. SHORT TITLE.

This title may be cited as the "National Bankruptcy Review Commission.
Act".
.
SEC. 602. ESTABLISHMENT.

There is established the National Bankruptcy Review Commission (referred to as the "Commission").
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SEC. 603. DUTIES OF THE COMMISSION.

The duties of the Commission are(1) to investigate and study issues and problems relating to title 11,
. United States Code (commonly known as the "Bankruptcy Code");
(2) to evaluate the advisability of proposals and current arrangements with respect to such issues and problems;
(3) to prepare and submit to the Congress, the Chief Justice, and
the President a report in accordance with section 608; and
(4) to solicit divergent views of all parties concerned with the operation of the bankruptcy system.
SEC. 604. MEMBERSIDP.

(a) NUMBER AND ApPOINTMENT.-The Commission shall be composed of
9 members as follows:
(1) Three members appointed by the President, 1 of whom shall be
designated as chairman by the President.
(2) One member shall be appointed by the President pro tempore of
the Senate.
(3) One member shall be appointed by the Minority Leader of the
Senate.
(4) One member shaH be appointed by the Speaker of the House of
Representatives.
.
(5) One member shall be 39pointed by the Minority Leader of the
House of Representatives.
(6) Two members appointed by the Chief Justice.
Members of Congress, and officers and employees of the executive branch,
shall be ineligible for appointment to the Commission.
(b) TERM.-Members of the Commission shall be appointed for the life of
the Commission.
(c) QUORUM.-Five members of the Commission shall constitute a quorum, but a lesser number may conduct meetings.
(d) ApPOINTMENT DEADLlNE.-The first appointments made under subsection (a) shall be made within 60 days after the date of enactment of this
.
Act.
(e) FIRST MEETING.-The first meeting of the Commission shall be called
. by the chairman and shall be held within 210 days after the date of enactment
of this Act.
(f) VACANCY .-A vacancy on the Commission resulting from the death or
resignation of a member shall not affect its powers and shall be filled in the
same manner in which the original appointment was made.
(g) CONTINUATION OF MEMBERSHlP.-1f any member of the Commission
who was appointed to the Commission as an officer or employee of a government leaves that office, or if any member of the Commission who was not
appointed in such a capacity becomes an officer or employee of a government,
the member may continue as a member of the Commission for not longer than
the 90-day period beginning on the date the member leaves that office or becomes such an officer or employee, as the case may be.
(h) CONSULTATION PRIOR TO ApPOINTMENT.-Prior to the appointment of
members of the Commission, the President, the President pro' tempore of the
Senate, the Speaker of the House of Representatives, and the Chief Justice
shall consult with each other to ensure fair and equitable representation of various points of view in the Commission and its staff.
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SEC. 60S. COMPENSATION OF THE COMMISSION.
(a) PAY.(1) NONGOVERNMENT EMPLOYEES.-Each member of the Commis-

sion who is not otherwise employed by the United States Government
shall be entitled to ,receive the daily equivalent of the annual rate of basic
pay payable for level IV of the Executive Schedule under section 5315 of
title 5, United States Code, for each day (including travel time) during
which he or she is engaged in the actual performance of duties as a member of the Commission.
(2) GOVERNMENT EMPLOYEES.-A member of the Commission
who is an officer or employee of the United States Government shall serve
.
without additional compensation.
(b) TRAvEL.-Members of the Commission shall be reimbursed for travel.
subsistence, and other necessary expenses incurred by them in the performance
of their duties.
SEC. 606. STAFF OF COMMISSION; EXPERTS AND CONSUL TArIn'S.

(a) STAFF.-·
(1) ApPOINTMENT.-The chairman of the Commission may, without
regard to the civil service laws and reg~lations, appoint, and terminate an
executive director and such other personnel as are necessary to enable the
Commission to perform its duties. The employment of an executive director shall be subject to confirmation by the. Commission.
(2) COMPENSATIoN.-The chairman of the Commission may fix the
compensation of the executive director and other personnel without regard
to the provisions of chapter 51 and subchapter II of chapter 53 of title 5,
United States Code, relating to classification of positions and General
Schedule pay rates, except that the rate of pay for the executive director
and other personnel may not exceed the rate payable for level V of the
Executive Schedule under section 5316 of that title.
(b) EXPERTS AND CONSULTANTs.-The Commission may procure temporary and intermittent services of experts and consultants under section 31 09(b)
of title 5, United States Code.
SEC. 607. POWERS OF THE COMMISSION.

(a) HEARINGS AND MEETINGs.-The Commission or, on authoritation of
the Commission, a member of the Commission, may hold such hearings, sit
and act at such time and.places, take such testimony, and receive such evidence, as the Commission considers appropriate. The Commission or a member of the Commission may administer oaths or affirmations to witnesses appearing before it.
(b) OFFIOAL DATA.-The Commission may secure directly from any Federal department, agency, or court information necessary to enable it to carry
out this title. Upon request of the chairman of the Commission, the head of a
Federal department or agency or chief judge of a Federal court shall furnish
sucli information, consistent with law. to the Commission.
(c) FACILITIES AND SUPPORT SERVICES.-The Administrator of General
Services shall provide to the Commission on a reimbursable basis such facilities and support services as the Commission may request. Upon request of the
Commission, the head of a Federal department or agency may make any of the
facilities or services of the agency. available to the Commission to assist the
Commission in carrying out its duties under this title.
.
(d) EXPENDITURES AND CONTRACTS.-The Commission or, on authorization of the Commission, a member of the Commission may make expenditures
and enter into contracts for the procurement of such supplies, services, and
property as the Commission or member considers appropriate for the purposes
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of carrying out the duties of the Commission. Such expenditures and contracts
may be made only to such extent or in such amounts as are provided in appro_
priation Acts.
(e) MAILS.-The Commission may use the United States mails in the
same manner and under the same conditions as other Federal departments and
agencies of the United States.
(f) GIFfs.-The Commission may accept, use, and dispose of gifts or donations of services or property.
SEC. 608. REPORT.

The Commission shall submit to the Congress, the Chief Justice, and the
President a report not later than 2 years after the date of its first meeting. The
report shall contain a detailed statement of -the findings and conclusions of the
Commission, together with its recommendations for such legislative or administrative action as it considers appropriate.
SEC. 609. TERMINATION.

The CO!llmission shall cease to exist on the date that is 30 days after the
date on which it submits its report under section 608.
SEC. 610. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated $1,500,000 to carry out this title.

TITLE VII-SEVERABILITY; EFFECTIVE
DATE; APPLICATION OF AMENDMENTS.
SEC.701. SEVERABILITY.

If any provision of this Act or amendment made by this Act or the application of such provision or amendment to aI.1Y person or circumstance is held to
be unconstitutional, the remaining provisions of and amendments made by this
Act and the application of such other provisions-and amendments to any person
or circumstance shall not be affected thereby.
SEC. 702. EFFECTIVE DATE; APPLICATION OF

AMENDME~TS.

(a) EFFECTIVE DATE.-Except as provided in subsection (b), this Act shall
take effect on the date of the enactment of this Act.
(b) ApPLICATION OF·AMENDMENTS.-(l) Except as provided in paragraph
(2), the amendments made by this Act shall not apply with respect to cases
commenced under title 11 of the United States Code before the date of the
enactment of this Act.
(2)(A) Paragraph (l) shall not apply with respect to the amendment made
by section Ill.
(B) The amendments made by sections 113 and 117 shall apply with respect to cases commenced under title 11 of the United States Code before, on,
and after the date of the enactment of this Act.
(C) Section 1110 of title 11, United States Code, as amended by section
201 of this Act, shall apply with respect to any lease, as defined in such section
1110(c) as so amended, entered into in connection with a settlement of any
proceeding in any case pending under :itle 11 of the United States Code on ·the
date of the enactment of this Act.
(D) The amendments made by section 305 shall apply only to agreements
entered into after the date of enactment of this Act.
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FAIR LENDING

Legal Issues for Financial Institutions

1.

Fair Lending Laws and Regulations

A.

Fair Housing Act - (1968) - Title VIII of the Civil Rights Act of 1968, as
amended by the Fair Housing Amendments Act of 1988. Prohibits
discrimination on the basis of race, color, religion, sex, national origin,
handicap, or familial status in all aspects of sale, financing, rental and
advertising of housing.

B.

Equal Credit Opportunity Act (ECOA) - (1974) - Enacted in 1974 and became
effective on October 28, 1975 to insure that various financial institutions and
other firms engaged in the extension of credit exercise their responsibility to
make credit available with fairness, impartiality and without discrimination on
the basis of sex or marital status. In 1976, ECOA was amended to include the
following additional prohibited bases for credit discrimination:

•

Race
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•

Color

•

Religion

•

National Origin

•

Age (provided the applicant has the capacity to contract)

•

Whether all or a part of the applicant's income derives from
public assistance.

•

Whether the applicant has in good faith, exercised any right
under the Consumer Credit Protection Act.

C.

Home Mortgage Disclosure Act (HMDA) - (1975) - The Home Mortgage
Disclosure Act of 1975 (HMDA) was enacted on December 31, 1975 and
became effective July 26, 1976. The passage of HMDA was predicated on the
belief that lending institutions had been systematically disinvesting in older,
blue-collar, ethnic neighborhoods, thereby making it impossible for existing
owners in such areas to rehabilitate their properties and for potential
purchasers interested in maintaining or improving the neighborhoods to buy.

Congress chose to attack this problem by regulating disclosure of lending
information that would reveal which institutions were lending in which
neighborhoods. Once this information was available, pressure could be
brought to bear by depositors, community leaders, and public officials to
reverse the perceived trend toward disinvestment.
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HMDA contains no provision requiring specific loans to be made or penalties
for failing to make loans in particular geographical areas. In addition, HMDA
provides that institutions are not encouraged to participate in unsound or
unsafe lending practices or in the allocation of credit.

D.

Community Reinvestment Act (CRA) - (1977) - The CRA was enacted as Title
VIII of the Housing and Community Development Act of 1977. The
regulations which carry-out the directives of the CRA (FDIC, 12 CFR
345/0CC, 12 CFR 25) are designed to:

•

encourage banks to help meet the credit needs of their local
communities;

•

provide guidance to banks on how the regulatory agencies will
assess their efforts and records in satisfying continuing and
affirmative obligations to help meet the credit needs of their
local communities, including low and moderate income
neighborhoods, consistent with safe and sound banking
practices;

•

provide for regulators to weigh those records when reviewing
applications for acquisitions, mergers and other regulated
activities.
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The Equal Credit Opportunity Act was targeted toward providing credit to individuals
for their improvement opportunities, while the Community Reinvestment Act targeted
providing credit opportunities in neighborhoods and communities for its improvement.

II.

Enforcement of Fair Lending

A.

B.

III.

Federal Regulators of Financial Institutions

1.

Office of the Comptroller of the Currency (OCC)

2.

Federal Reserve Bank (FRB)

3.

Federal Deposit Insurance Corporation (FDIC)

U.S. Department of Justice (DOJ)

Recent Discrimination Findings

In 1992, three significant events occurred that indicated that discrimination may be
occurring in lending practices and, in response, that regulatory and enforcement
agencies are increasing their scrutiny of banks' lending practices.
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A.

Barry Leeds and Associates. Inc. Study - A financial marketing research firm
in New York, conducted a survey to determine if racial discrimination occurs
at the pre-application stage of the mortgage loan process. (See Exhibit 1)

B.

Federal Reserve Bank of Boston Study - Commonly known as the "Boston Fed
Study", took a comprehensive look at many variables that affect mortgage
lenders' decisions in the Boston area. Many of the variables (e.g., financial,
employment, and property characteristics) were not examined in analyses data
released under the Home Mortgage Disclosure Act. (See Exhibit 1)

C.

Decatur Federal Savings and Loan Case - For the first time in history, the
Department of Justice filed a lawsuit against a major home mortgage lender
(Decatur Federal Savings and Loan, Decatur, GA) claiming the lender engaged
in a pattern or practice of discrimination against prospective black
homebuyers. (See Exhibit 1)

IV.

What Constitutes Discrimination

A.

Differential Treatment - Actions or inactions by employees because of an
applicant's characteristics:
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•

Sex

•

Race

•

Greetings

Employees must treat all applicants the same, including the greetings and
common courtesies extended an individual.

B.

Blatant Discrimination

Under the Fair Housing Act, discrimination is prohibited on the basis of race,
color, religion, sex, handicap, familial status, or national origin, in all aspects
of the sale, financing, rental and advertising of housing.

The Equal Credit Opportunity Act prohibits discrimination in any aspect of a
credit transaction on the basis of race, color, religion, national origin, sex,
marital status, age (provided the applicant has the capacity to enter into a
binding contract), receipt of income (totally or partially) from public assistance
programs, and good faith exercise of any right under the Consumer Credit
Protection Act; all of which constitute "prohibited basis".

C.

Lending Standards - Loan standards should allow flexibility to match the
characteristics of the communities served by the lender. These standards
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should avoid:

•
•

Minimum loan amounts

•

Maximum property age

•
•

Minimum unit size

Minimum property values

Minimum building lot size

Such standards could exclude older, ethnic, blue collar communities as well as
many minority neighborhoods.

D.

Differential Loan Terms - When applied to specific geographical areas,
differential loan terms could have the effect of discrimination on a prohibited
basis. Loan terms to avoid are:

E.

•

different interest rates

•

special fees

•

higher fees on smaller loans

•

length of amortization periods

•

downpayment requirements

Subjective Lending Criteria - Provide specific loan criteria. Avoid subjective
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terminology:

•

applicant must have an "excellent" credit rating; must have
"adequate" time on the job; cannot have "questionable"
character; or must have "good" income.

•

Property must be in a "stable" or "growing" area; should have
an "attractive" appearance.

•

Neighborhoods should be "desirable"; or neighborhoods should
be "mixed".

F.

Credit History and Employment Stability - Specifically define credit history
required without penalizing for the use of finance companies. Do not penalize
for limited credit resources. Frequent job changes may suggest an applicants
efforts to improve his income, so be careful of requiring "at least two years on
the job".

G.

Credit Exceptions - Many lenders establish committees to review all exceptions
made to rejected loan applicants. This allows uniformity in how exceptions
may be granted.

v.

impact on Financial Institutions
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A.

Board of Directors

1.

2.

B.

Distribution of Loans

•

Race

•

Census tract

Diversity of bank staff

Employees - The staff of any organization determines the opinion all
individuals have about that institution. The employees become "The Bank"
and the image of the "The Bank" will be the same as the image presented by
its employees.

1.

Training - Ongoing training for employees will be as critical as
investment in technology.

2.

Loan Approvals - Denial rates by race and income will become an even
more critical benchmark for measuring a bank's performance in its
communities.

3.

Processing Times - Loan processing will have similar effects as loan
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approvals but will be used in evaluating how eager the banks are to
serving the communities.

C.

Branches - The distribution of branches have become increasingly important in
the community's tools for determining if its credit needs are being served.

D.

Marketing!Advertising - Efforts to attract business from all segments of a
bank's market may require a more targeted approach to advertising,
marketing, and community outreach. Advertising development must increase
to design advertisements to reflect the ethnic/racial make-up of the
communities.

E.

Costs - Profitability of banks will be strained more than ever because of the
additional diversity in advertising, additional efforts in loan origination and
approvals, increased training, market testing, and possibly smaller loans with
reduced margins at return.

VI.

Regulatory Performance

A.

Federal Agency Training - Many financial institutions have accepted the fact
that "Regulatory reform is imminent". All regulators should receive the same
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training for evaluating a bank's performance in fair lending.

B.

Clarity of Enforcement - All financial institutions should be able to read and
implement regulations and expect all regulators to review the institutions
performance in a totally objective process. All objectives should be clearly
defined and explicitly described what is required to achieve each rating level.

C.

Non-Bank Lenders - A level playing field should be developed for both banks
and non-bank lenders. Both types of institutions exist in communities and play
equally important roles in that community's credit needs being met.

VII.

Closing

Many legal issues exist in fair lending because of change in how fair lending is
evaluated and regulated. The field of competition becomes larger, the regulatory
players roles have changed while the measuring stick for performance floats in a
raging sea of water.

D-ll

D -12

EXHIBIT 1
DISCRIMINATION IN MORTGAGE LENDING
*Barry Leeds and Associates , Inc. Study
*Federal Reserve Bank of Boston Study
*Decatur Federal Savings and Loan Case
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DISCRIMINATION IN MORTGAGE LENDING

INTRODUCTION
In the past, analysis of lending patterns and practices was based primarily on information
required by the Horne Mortgage Disclosure Act. Although the iriforrnation indicated a disparity
in the treatment of minorities, lenders debated the reliability of the raw data and claimed that
their institutions treat all credit applicants equally regardless of race. With the implementation
of more sophisticated analysis methods and the inclusion of additional variables, these
arguments are weakening.
In 1992, three significant events occurred that indicate that discrimination may be occurring in
lending practices and, in response, that regulatory and enforcement agencies are increasing thei.r
scrutiny of banks' lending practices:
•

Two studies were conducted to create a more thorough picture of why a credit
application might be rejected and to determine if discrimination occurs during the
mortgage loan process. In general, the "Mortgage Preapplication Bias Survey"
(conducted by Barry Leeds and Associates, Inc.) and the "Boston Fed Study" (conducted
by the Federal Reserve Bank of Boston) found strong evidence of racial bias among
mortgage lenders.

•

In addition, for the first time in history, the Department of Justice filed a lawsuit against
a major horne mortgage lender (Decatur Federal Savings and Loan) claiming that the
lender engaged in a pattern or practice of discrimination against prospective black
homebuyers.
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In early 1992, Barry Leeds and Associates, Inc., a financial marketing research firm in New
York, conducted a survey to determine if racial discrimination occurs at the pre-application
stage of the mortgage loan process. The survey found-that -bank service representatives often
show subtle forms of racial discrimination in their treatment of minority prospective mortgage
applicants compared to white consumers with similar financial profiles.

In general, the Morlgage Preapplication Bias Survey shows a consistent pattern of discrimination,
despite the bank's mortgage lending policy. Subtle levels of discrimination are found in bank
representatives' tendency to:

•

provide less complete explanations of mortgage products;

•

provide less mention of mortgage characteristics; and

•

show less interest in helping minority consumers than whites.

NOTE:

Seven overheads have been provided (Exhibit I) and can used in the presentation
of this information. It is recommended that a copy of the overheads be
distributed to each participant.
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SURVEY OBJECfIVE

OVERHEAD #1:

Survey Objective

The primary objective was to determine if racial discrimination occurs at the pre-application
stage of the mortgage loan process.

SURVEY DESIGN

OVERHEAD #2:

Survey Design

(

The Afortgage Preapplication Bias Survey analyzed 100 shopping ''visits'' to 50 different bank
branches in non-minority, middle income neighborhoods.

Each branch was visited separately by a white and a minority "shopper," with similar financial
profiles and qualifying ratios, acting as a first-time home buyer and inquiring about a
conventional fixed-rate m.ortgage with a 10% down payment.
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SURVEY METHODOLOGY

OVERHEAD ·/3:

Survey·Methodology

The "shoppers" were actually specially trained, professional market research interviewers, acting
as prospective mortgage customers. The "shoppers" were instructed to:
•

provide profile information only when probed by the bank service representative; and

•

prompt the representative only on specific issues (such as down-payment requirements,
etc.).

The "shoppers" were unaware of the discrimination aspect of the study.
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SUMMARY OF FINDINGS

OVERHEAD #4:

.. Summary of Findings

The key findings of the Mortgage Preapplication Bias Survey are as follows:

•

Overall service satisfaction was substantially lower among minority mortgage shoppers
(28%) compared with their white counterparts (48%).

Minorities were more likely than whites to encounter bank mortgage representatives speaking
on the telephone or busy with another staff member while they were waiting. White shoppers·
experienced the briefest waiting time for service; the longest waits were experienced by black
shoppers.

Some minority shoppers commented that the bank representative did not appear to be
interested in their business or that the representative was late for their appointment and was
not personable or friendly.

•

Among white shoppers, 80% felt the explanation of mortgage choices provided was "clear
and careful," while only 50% of minorities expressed the same feeling.

OVERHEAD

#5 :

Mortgage Types Mentioned to Shopper

Bank representatives were less likely to explain the differences among types of mortgages to
minority shoppers and more likely to do so for whites. Whites were also more likely to receive
information on alternatives to the conventional fixed-rate mortgage.
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SUMMARY OF FINDINGS continued

OVERHEAD #6:

-Mortgage -Characteristics -Mentioned

Bank representatives made a more active effort with white shoppers to recommend a specific
type of mortgage (90% whites; 68% minorities) and mentioned more mortgage characteristics to
them.

•

Minorities who claimed they had a higher income were treated more favorable than were
those who claimed a lower income.

Bank representatives spent a similar amount of time with white shoppers,

regardles~

of income

level. Among minority shoppers, however, representatives spent a greater amount of time if the
shopper indicated a higher income level, specifically, over $85,000.

•

Minorities were quoted a slightly longer approval time than whites.

OVERHEAD #7:

Approval Time Mentioned

,

Bany Leeds and Associates, Inc./Press Release dated February 3, 1992
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A study by the Federal Reserve Bank of Boston ("Boston Fed Study") took a comprehensive
look at many variables that affect mortgage lenders' decisions in the Boston area. Many of the
variables (e.g., -financial, employment, and -property - characteristics) were not examined in
analyses of data released under the Home Mortgage Disclosure Act.
Overall, the findings of the study reinforce the concept that discrimination was entrenched in
lending practices of mortgage lenders in the Boston area At the conclusion of the study,
Richard F. Syron, president of the Federal Reserve Bank of Boston, stated: "The results indicate
that a significant problem exists in the market for mortgage loans. Unfortunately, race plays a role,
perhaps an unconscious and unintentional role,. but a role nonetheless in mortgage lending
decisions. It

STUDY OBJECTIVES

The objectives of the study were:

•
•

to present a more thorough picture of why an application might be rejected; and
to determine if race is a key factor in rejections.

STUDY METHODOWGY

In the Boston Fed Study, researchers asked 131 financial institutions for data on 38 variables
not included in the 1990 HMDA surveys for more than 3,000 mortgage loan applicationS. The
variables included debt and credit histories, loan-to-value ratios, risks of default, employment
histories and neighborhoods. Using a statistical model, researchers were able to predict with
surprising accuracy whether a loan application would be approved or rejected.
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SUMMARY OF FINDINGS

•

The extent of racial' bias' atnong' mortga:ge lenders may have been exaggerated, but
confirmed that discrimination is a serious problem.
The HMDA analysis found that black and Hispanic applicants were 2.7 times as
likely to be turned down than whites.
The Boston Fed Study found that black and Hispanic applicants were 1.6 times as
likely to be turned down than whites.

•

Minority applicants, on average, have greater debt burdens, higher loan-to-value ratios,·
and weaker credit histories. They are also less likely to buy single-family homes. These
factors account for about two-thirds of the difference in denial rates; no factor other than
race could account for the remaining gap.

•

Of all the variables examined, only history of bankruptcy and denial of private mortgage
insurance turned out to be more important predictors of loan denial than race.

•

There was little or no indication of discrimination involving approved loans. Minorities
with unblemished credentials are 97% certain of being approved.

D - 22

SUMMARY OF FINDINGS continued

•

However, the majority of applicants (both white and minority) had some problems with
their applications and this is where race appeared to have a big impact. For the same
imperfections:
white applicants appeared to enjoy a general presumption of credit-worthiness
that black and Hispanic applicants did not; and
lenders appeared to be more willing to overlook flaws for white applicants than
for minority applicants.
Overall, lenders appeared to. be more flexible when working with white applicants and
more willing to find ways to get the application approved.

Source:

''American Banker, American Bankers Association, October 9, 1992
/I

'-
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In September 1992, the Department of Justice filed a complaint against Decatur Federal
Savings and Loan (one of the largest providers of home mortgage loans in the Atlanta, Georgia
area) alleging that the lender engaged in a-pattern or practice of discrimination against
prospective black homebuyers when marketing its home mortgage loan products and deciding
whether or not to grant mortgage loan applications. The suit is the first such pattern or
practice lawsuit brought by the government against a mortgage lender.
-The accompanying agreement involved significant financial and other business commitments to
increase Decatur Federal's mortgage lending in predominantly black neighborhoods.

SUMMARY OF ALLEGATIONS

The lawsuit against Decatur Federal Savings and Loan contained the following allegations:

•

Since January 1988, Decatur Federal rejected black applicants for mortgage loans at
almost three times the rate at which it rejected white applicants. Over 95% of its
mortgage loans were originated in predominately white neighborhoods.

•

A review and analysis of over 4,000 loan application files revealed that, even after
controlling for possible differences in income, credit history, debt levels, and other
underwriting variables, race was a significant factor in Decatur Federal's loan decisions.

•

In early 1979, Decatur Federal purposefully defined its relevant lending market to
exclude large portions of the black community in Fulton County, and the institution
rarely or never advertised for home mortgage loans through media oriented to the black
community.
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SUMMARY OF ALLEGATIONS continued

•

Decatur' Federal allegedly employed a virtually all-white staff of commissioned account
executives to solicit loans from real estate agents active in white neighborhoods, but
rarely made sales calls on agents active in black neighborhoods.

•

Since its founding in 1927, Decatur Federal placed 42 out of 43 branch and regional loan
. offices in predominantly white neighborhoods at the time they opened for business.

SUMMARY OF RESOLUTION

According to the consent decree, Decatur Federal has committed to do the following:

1.

Provide $1 million to 48 black individuals whose home mortgage loan applications were
rejected between January 1988 and May 20, 1992.

2.

Expand its lending territory to include all of Fulton County, which includes most of the
city of Atlanta and advertise extensively in black-oriented newspapers and radio stations.

3.

Target sales calls to real estate agents and builders active in black neighborhoods and
implement a pay structure that increases incentives for its account executives to obtain
business in these neighborhoods.

4.

Make future decisions regarding branch locations only after consideration of the lender's
obligations to meet the credit needs of low and moderate income neighborhoods.

5.

Within one year of the date of the decree, open a branch or regional loan office in south
Fulton County, a predominantly black section of Atlanta.
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SUMMARY OF RESOLUTION continued

6.

Re-train all ofits--homemortgage-personnel and require. all home mortgage lenders to
complete an application checklist for each loan applicant to ensure they solicit all
necessary information and evaluate this information fairly.

7.

Appoint a review underwriter to re-examine every initially rejected application and a
review appraiser to re-examine every appraisal that does not support the loan requested.

8. -

To ensure future compliance, enter into a contract with an independent testing
organization that will send black and white individuals posing as home mortgage
applicants to test for racial discrimination.

9.

For three years, send regular reports regarding all of its lending activities to the
Department of Justice.

Following the announcement of the consent decree, Attorney General William P. Barr said "the
consent decree reflects the Department's commitment to the vigorous enforcement of the Fair
Housing Act and Equal Credit Opportunity Act."

John R. Dunne, Assistant Attorney General in charge of the Civil Rights Division stated: "This
investigation was complex and required a serious commitment of personnel and financial resources.
As a result, we now have a model for investigating the mortgage lending practices of other

institutions. Based on the Decatur experience, we will be able to conduct future investigations much
more quickly and efficiently.
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"We have been meeting with the federal regulatory agencies who have initial supervisory
responsibility over lending institutions, and have shared with them our approach in conducting
mortgage lending·investigations. We have invited them to conduct joint investigations with us in the
future.

"All moritage lenders should be on notice of our resolve to ensure nondiscrimination in the
mortgage lending process and to fully enforce the requirements of the Fair Housing Act and the

Equal Credit Opportunity Act."

Department of Justice/Press Release dated September 17, 1992

',~.".
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To determine if racial discrimination
occurs at the pre-application stage
of the mortgage loan process.

Source: Barry Leeds & Associates, Inc.
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Similar financial profiles
Same qu·alifying ratios
Same home locations

Matched pair testing - one minority and one
white shopper

-

Inquiry for Conventional Fixed Rate Loan
First time home buyers with 10 0/0 down payment

Source: Barry Leeds & Associates, Inc.
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The transactions were conducted by specially trained
interviewers acting as customers. Instructions for the
survey and rules to follow in the branches were clearly
explained at a specially conducted training session.
Interviewers were instructed to:
Provide profile information only when probed by the
rep resentative
Prompt the representative only on specific issues
Branches were visited by one white and one minority shopper

Interviewers were uriawar~ of the discrimination aspect of the study
Source: Barry Leeds & Associates, Inc.
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Minorities were less satisfied with their transaction
than whites

Minorities were more likely to indicate that they felt
the representative was not interested in their
.
business
Minority shoppers waited longer for service than
white shoppers
White shoppers were significantly more likely to
describe the explanation they received as
"clear and carefu IIf
Source: Barry Leeds & Associates, Inc.
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Representatives discussed"a wider variety of
mortgages with whites
Representatives mentioned more mortgage
characteristics to 'whites

Minorities who claimed they had a higher income
were treated more favorably than were those who
claimed a lower income
Minorities were quoted a slightly longer approval
tim,e than whites

Source: Barry Leeds & Associates, Inc.
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FLOOD DISASTER PROTECTION
Thomas W. Grundy
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Kentucky Bankers Association
I.

FEDERAL AGENCY REGULATIONS
A.
B.
C.

II.

12 CFR 22 - Office of the Comptroller of the Currency
12 CFR 208 - Federal Reserve Board
12 CFR 339 - Federal Deposit Insurance Corporation

LEGISLATIVE HISTORY
A.
National Flood Insurance Act of 1968 (NFIA) created the
National Flood Insurance Program (NFIP).
B. Flood Disaster Protection Act of 1973 (FDPA) - the purpose
of the FDPA essentially is to:
1. To provide adequate amounts of federally subsidized
flood insurance to owners of improved real property
located in flood hazard areas of communities that
participate in the NFIP.
2. To reduce or avoid future flood losses and provide a
preventive alternative to massive doses of federal
disaster relief funds normally made available to flood
stricken areas.
3. requires regulators of federal financial institutions
to promulgate regulations prohibiting:
a.
Federally regulated lending institutions from
making, increasing, extending or renewing any loan
secured by improved real estate or a residential
mobile home located or to be located in a flood
hazard area of a community participating in the
national flood insurance program (NFIP), unless the
property securing the loan is covered by flood
insurance.
b.
The use of federal financial assistance for
acquisition or construction of a structure in a
flood
hazard
area,
unless
the
community
participates in the national
flood insurance
program and flood insurance program and flood
insurance has been purchased.
The term IIfederal
financial
assistance ll
includes loans,
grants,
guarantees,
and similar forms of direct and
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indirect assistance from federal agencies, such as
FHA or VA mortgage insurance.
For communi ties
participating in the NFIP, that term also includes
conventional
loans
from
federally
insured,
supervised or approved lending institutions.
C. "Jones Amendment" to the Housing and Community Development
Act of 1974 - This amendment required federally regulated or
insured lenders to notify prospective borrowers before
settlement if the property is located in a special flood
hazard area (regardless of community status) .
D.
"Eagleton Amendment" to the Housing
Development Act of 1977. This amendment:

and

Community

1.
Removed the ban against conventional mortgages by
federally
regulated
lenders
in
nonparticipating
communities.
2.
Required federally regulated or insured lenders to
notify borrowers whether federal disaster assistance
would be available
for
flood-related
damages
to
buildings. Such relief will not be available so long as
the community is not enrolled in the NFIP, and has been
identified as a community with special flood hazard
areas.
E.

National Flood Insurance Reform Act of 1994 (NFlRA)

On September 23, 1994, President Clinton signed the Riegle
Community Development and Regulatory Improvement Act of 1994.
Title V of this new law is the National Flood Insurance Reform
Act of 1994. Issues resulting from this legislation include
added emphasis on notice requirements, a new Standard Hazard
Determination Form, expanded coverage, civil money penalties,
forced placement authority by lenders, escrow requirements for
flood insurance payments, and fees charged by lenders for
making a determination. These issues are covered in section
XIV of this outline.
III. OVERVIEW AND SCOPE
A. The federal government makes flood insurance available to
property owners in communities which participate in the NFIP.
B. Participating communities must adopt floodplain management
programs regUlating new construction and development in
"Special Flood Hazard Areas," which are designated by the
Federal Emergency Management Agency (FEMA) on flood insurance
maps issued for communities, lenders, insurance agents, and
the general public to use.
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c.

The are approximately 17,500 participating communities.
In the combined direct NFIP book of business and the Write
Your Own (WYO) book of business, there are around 2 million
policies in force;
120,000 agents; approximately 8,000
independent adjusters; $143 billion of insurance coverage in
force; and over $4 billion in paid claims.
D.
The NFIP is administered by the Federal Insurance
Administration (FIA), initially under the Department of
Housing and Urban Development. In 1979, FIA was transferred
by a Presidential reorganization to FEMA.
E.
FEMA is the insurer indicated on the Standard Flood
Insurance Policy (SFIP), unless the policy is one issued by a
WYO company.
F.

The FDPA expands the provisions of the NFIA by:
1. Requiring flood-prone communities to participate in
the national flood insurance program as a condition of
future federal financial assistance for flood-related
damage to property.
2.
Requiring land use measures in certain flood-prone
areas as a condition for making flood insurance available
in those areas.
3.
Directing financial regulatory agencies to ensure
that their institutions do not make loans secured by real
estate or mobile homes located, or to be located, in a
flood-prone area, if that area is participating in the
national flood insurance program and such property is not
covered by federal flood insurance.
4.
Directing financial regulatory agencies to require
their institutions, as a condition to making floodrelated loans, to notify the purchaser or lessee of the
availability of federal disaster relief assistance and of
the possibility of flood hazards.
5. Directing federal agencies, such as FHA and VA, not
to subsidize, insure, guarantee, or approve any floodrelated loan, if the property in connection with the loan
is in a flood hazard area of a nonparticipating
community.

IV.

HOW RESPONSIBILITIES ARE IMPLEMENTED
A.

Federal Emergency Management Agency
1.
Federal
NFIP:

Insurance Administration administers
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the

a.
establishes
deductibles¥ etc.

rates,

terms

coverage,

of

b. through a servicer, issues policies, processes
claims
c.

identifies and maps flood hazard areas

d.
develops cri teria
management programs

for

community

floodplain

e.
determines community eligibility and monitors
compliance
2.

FEMA's ten regional offices are responsible for:
a.
providing technical assistance to communities
to help them meet the criteria for participation
b.
moni toring
communities

the performance of participating

c.
providing information and assistance
lenders, insurance agents, and property owners
3.

to

Flood Insurance/FEMA Information Sources:
a.
For general information relating to laws,
regulations and administrative policies related to
the NFIP, contact:
Federal Emergency Management Agency
Federal Insurance Administration
500 C Street, S.W.
Washington, D.C. 20472
b.
Flood insurance questions, contact your local
property insurance agents or brokers or call the
National Flood Insurance Program at 1-800-638-6620.
c.
To order Flood Hazard Boundary Maps, call 1800-333-1363.
d.
For
informa tion
pertaining
to
hazard
identification and flood plain management, contact:
Federal Emergency Management Agency
Atlanta Regional Office
1371 Peachtree Street, N.E.
Suite 700
Atlanta, GA 30309
404-853-4416
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B. Local community officials are responsible for adopting and
enforcing floodplain management regulations that meet federal
and state standards.
C. State coordinating agencies are responsible for assuring
implementation of floodplain management regulations within
that state or territory. In Kentucky, contact:
Donna Hall, State Coordinator
Department of Natural Resources
Division of Water
18 Reilly Road
Fort Boone Plaza
Frankfort, Kentucky 40601
Phone - (502) 564-3410, ext. 424
Fax - (502) 564-4245
D.
Federally regulated or insured lenders are responsible
for:
1.
seeing that the mandatory purchase requirement is
met, including maintaining coverage for the term of the
loan;
2. notifying prospective borrowers that the property is
located in a special flood hazard area; and
3.
notifying prospective borrowers whether or not
federal disaster assistance will be available in the
event of flood damage.
E.
Federal direct lenders such as the SBA and providers of
other federal financial assistance are responsible for seeing
that the mandatory purchase requirement is met.
F.
Flood Insurance Agents.
Licensed property and casualty
insurance agents and brokers provide the main connection
between the program and the insured.
Licensed agents sell
flood insurance, complete the insured's application form,
handle claims, and follow up with the insured for renewals.

v.

COMMUNITY PARTICIPATION
A. When a community is identified by FEMA as having special
flood hazard areas, a flood hazard boundary map is provided to
the community.
1.

Maps are developed using the best available data.

2. Maps show areas within communities that are likely to
be flooded.
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3.
Maps become effective on the date shown on their
cover page.
B.

To qualify for the NFIP, a community must:
1.
adopt and enforce floodplain management ordinances
which regulate future development in special flood hazard
areas and meet the minimum criteria established by FEMA;
2.

have or create a building permit system; and

3.

provide FEMA with certain relevant information.

C. A community has one year from the date of notification to
qualify for the NFIP.
1. During the one-year period, there are no restrictions
on loans or other federal financial assistance.
2. If the community has not entered the NFIP after one
year:
a.
no federally guaranteed or insured mortgage
loans can be made in the special flood hazard areas
for buildings which are insurable under the NFIPi
and
b.
no federal financial assistance will be
available to repair damage to insurable buildings
in special flood hazard areas (in some cases this
applies only to flood-related damage) .
D.
Maps may be amended by FEMA as a resul t of physical
changes affecting conditions, jurisdictional changes, or a
variety of other reasons.
VI.

FLOOD INSURANCE PROGRAMS
A. Supervision. The FDPA expands the provisions of the NFIA.
Those provisions created the NFIP, originally operated by the
Department of Housing and Urban Development.
It is now
administered by the Federal Emergency Management Agency (FEMA)
and flood insurance policies are underwritten by the United
States government. Direct participants of the national flood
insurance program are state and local governments, lenders and
insurance agents.
B. FEMA's Responsibilities.
In addition to supervising the
insurance aspects of the national flood insurance program,
FEMA:
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1.
Identifies communities with special
areas.
2.

flood hazard

Issues maps for those areas.

3.
Helps communities qualify for the national flood
insurance program.,
4. Assists communities adopting flood plain management
requirements.
C.
States.
In cooperation with FEMA, every state has
appointed an agency that serves as a link between the federal
government and communities in the state for developing the
national flood insurance program. Those coordinating agencies
work with FEMA in distributing program information (refer'to
paragraph V.C. above).
'
VII. PROPERTY ELIGIBLE FOR FLOOD INSURANCE
The national flood insurance program covers
A.
Coverage.
improved real estate or mobile homes located, or to be
located, in an area that has been identified by the FEMA as
having special flood hazards, including:
1. Construction loans for buildings under construction
that are walled and roofed.
2. Mobile homes, on or after October I, 1982, that are
affixed to a permanent site (anchored)
to resist
flotation, collapse, or lateral movement by providing
over-the-top and frame ties to ground anchors, unless it
is a mobile home on a foundation continuously insured at
the same site by the National Flood Insurance Program at
least since September 30, 1982.
3.

Dealers' inventories of mobile homes on foundations.

4. Condominiums or townhouses that are contiguous to the
ground, capable of separate ownership and having legal
descriptions.
5.

High-rise condominiums with common ownership.

6.
Other types of residential, industrial, commercial
and agricultural buildings with any walled and roofed
structure that is principally above ground and affixed to
a permanent site.
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B. Separate Insurance. Each building is insured separately,
as is each mobile home, including those in dealer inventories
that are eligible for coverage.
Policies for high-rise
condominiums are issued to the condominium owners association
and policies on individual units are issued to unit owners.
Each unit also is eligible for contents coverage on personal
property contained within a fully enclosed building.
C. Personal Property. Personal property insurance coverage
is
available
for machinery,
equipment,
fixtures,
and
furnishings contained in real property or a mobile home.
VIII.

EXEMPTIONS
A. Insurance Unavailable. Types of projects for which flood
insurance policies are not available include:
1.

Unimproved land, bridges, dams and roads.

2. Mobile homes on or after October I, 1982, not affixed
to a permanent site (anchored) to resist flotation,
collapse, or lateral movement by providing over-the-top
and frame ties to ground anchor.
3.

Travel trailers and campers.

4.

Converted buses or vans.

5.

Buildings entirely in, on, or over water.

6. Buildings newly constructed or substantially improved
on or after October I, 1983, in an area designated as an
undeveloped coastal barrier within the Coastal Barrier
Resource System established by the Coastal Barrier
Resources Act.
B. State-owned Property. Flood insurance is not required on
any state-owned property that is covered under an adequate
policy of self-insurance satisfactory to FEMA. FEMA publishes
and periodically revises the list of states falling within
this exemption.
IX.

FLOOD INSURANCE DETERMINATION
A.
Location of Property.
Financial institutions must
determine whether property connected with a loan application
is located in a special flood hazard area.
If so, the
financial institution must also decide whether the property is
located in a community that participates in the national flood
insurance program.
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B. Conditions to Lending in Flood Hazard Area. A financial
institution may not make, increase, extend or renew any direct
conventional loan secured by improved real estate or a mobile
home located in a flood hazard area if all of the following
conditions exist:
1. A flood hazard boundary map or a flood insurance rate
map has been published for the community in which the
property is located;
2.
The community in which the area is located
participates in the national flood insurance program; and
3.
The property is not covered for the entire term of
the loan with flood insurance.
C. Nonparticipating Communities. If the community in which
the area is located does not participate in the NFIP, the
,financial institution is generally not restricted ,in making,
increasing, extending or renewing a loan.
Banks are not
required to have the borrower purchase flood insurance in
flood areas of a nonparticipating community, however, prudent
banking practices suggest that as a condition to approving the
loan, flood insurance should considered to protect the bank's
investment.
D.
Government Related Loans.
Additional requirements,
however, are placed on financial institutions for loans
insured or guaranteed by an agency of the federal government,
such as VA, FHA and SBA. If such loans, secured or unsecured,
assist in the construction or acquisition of improved real
estate or a mobile home located in a flood-hazard area, they
cannot be made if the community in which the flood hazard area
is located does not participate in the nation flood insurance
program.
E.
'Personal Property.
Flood insurance is required on
personal property located in a flood hazard area if a flood
hazard boundary map or a flood insurance rate map has been
published for the community in which the property is located
and either of the following conditions exist:
1.
The personal property secures a conventional loan
that is also secured by real property or a mobile home
required to be covered by flood insurance; or
2. The loan for the property is insured or guaranteed by
an agency of the federal government.
Note: Loans for personal property that do not involve federal
financial assistance are not subj ect to flood insurance
regardless of where the property is located.
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F. Requirement Suspension. Flood insurance requirements for
a particular community are altered by the issuance or
withdrawal ofFEMA' s official flood maps.
If the FEMA
wi thdraws a flood hazard boundary map for any reason, the
insurance purchase requirement is suspended during the period
of withdrawal.
X.

NOTICE REQUIREMENTS
A.
Conditions for Making Notification.
When a loan is
secured by improved real estate or a mobile home located or to
be located in a community that has been identified by the
Director of FEMA as an area having special flood hazards,
regardless of whether the community is participating or not
participating in the national flood insurance program, a
financial institution must mail or deliver, no later than 10
days before the closing of a flood-affected loan or the date
upon which a commitment to lend is issued, if such commitment
is issued less than 10 days before the close of a floodaffected loan, a written notice to the borrower which states:
1.
That the property securing the loan is or will be
located in a flood hazard area (in lieu of such
notification,
a
financial
institution may
obtain
satisfactory written assurances from a seller or lessor
that the borrower has been notified, prior to the
execution of any agreement for sale or lease, that the
property securing the loan is or will be located in a
flood hazard area; and
2.
Whether federal disaster relief assistance will be
available for such property in the event of damage to the
property caused by flooding in a federally-declared
disaster area. Whether the communi ty participates in the
national flood insurance program will determine if
federal disaster relief assistance is available and which
notice the borrower will receive.
B.
Written Acknowledgement.
A financial institution must
obtain from the borrower, prior to closing, a written
acknowledgement that the property securing the loan is or will
be located in a flood hazard area and that the borrower has
received the mandatory notice regarding federal disaster
relief assistance.

XI .

AMOUNT OF FLOOD INSURANCE
A. Extent of Coveraqe. When flood insurance is required, the
policy must cover the amount of the loan or the maximum amount
available under the national flood insurance program,
whichever is less.
When a community participates in the
"emergency program" under the national flood insurance
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program, the amount of flood insurance available may not cover
the amount of a flood related loan since only the first layer
coverage is available under the emergency program.
In the
event the community subsequently enters the "regular program ll
the financial institution has no obligation to increase the
amount of flood insurance required.
However, it has the
option to do so to protect its investment.
B. Documentation. A the time of loan closing, a copy of the
flood insurance application or the FEMA Proof of Purchase
Certificate, indicating that the full premium has been paid,
is sufficient evidence that application has been made for the
purchase of flood insurance.
C.
Waiting Period.
Flood
following waiting periods:

insurance

is

subject

to

the

1.
Transfer of title
the new owner applies for
coverage at or before closing and the insurance goes into
effect at 12: 01 a .m. on the day following application and
payment.
I

2. No transfer of title - the waiting period for flood
insurance coverage is five days. Financial institution
may close a loan during that waiting period, knowing that
the policy is not yet in effect. They should, however,
require the borrower to purchase coverage promptly so·
that the policy becomes effective on or about the date of
closing.
D.
Renewal Requirements.
Flood insurance is written
annually, and financial institutions must ensure that the
coverage is renewed and maintained for the duration of the
loan.
If the borrower does not renew the policy, the
financial institution may renew it or call the loan assuming
the ability to do so is written into the contract.
When
designated as mortgagee, the financial institution generally
receives a copy of the policy and all renewal notices.
E. Construction Loans. The loan closing and lien recording
for construction loans may occur before any disbursement of
funds.
Flood insurance required for those loans need not
exceed the amount of the financial institution's total
disbursement to date. In those situations, proof of purchase
is required only at the time funds are disbursed and not at
the time of closing.
F.
Limi ts of Coverage.
Limi ts of coverage under the
emergency and regular programs are listed in FEMA's latest
publication concerning mandatory flood insurance purchase
requirements.
In general, the maximum amount of required
flood insurance for covered property located in a community
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participating in the emergency program is also the maximum
amount of available insurance. The maximum amount of required
insurance for covered property located in a community
participating in the regular program is only twice that
required by the emergency program, and is less than the
maximum amount of available coverage.
XII. RECORDKEEPING
A.
Financial Institutions must maintain sufficient records
for each loan to indicate the method used to determine whether
improved real estate or a mobile home offered as security for
a loan is located in a flood hazard area.
Such records may
be:
1. Copies of official maps;
2.
Written contracts between the institution and the
appraiser; and
3. Written statements in each file that indicate that an
appraiser has performed the flood check.
B.
Institutions should also retain appropriate documents
whenever the property securing the loan is in a flood hazard
area. Those documents may consist of:
1.

Copies of the notices provided to the borrower;

2.
The borrower's written acknowledgement of receipt;
and
3.
If the purchase requirement applies, a copy of the
flood insurance policy.
Financial institutions may
choose to, but need not, indicate on their records that
property securing a particular loan is not in a flood
hazard area.
XIII.

OTHER ISSUES
A. Other Real Estate Owned. Banks having improved other real
estate owned in flood hazard areas should purchase flood
insurance coverage.
B.
Contract Lanquaqe.
The bank may wish to add sufficient
language to its mortgage contract to provide authority to
obtain flood insurance and charge it to the consumer when at
any time during the term of the mortgage:
1. The property is determined to be located in a special
flood hazard area.
(Initial determination was wrong or
the area has been designated as a special flood hazard
area after the loan was closed.
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2.
the borrower failed to renew the flood insurance
policy.
C.

Map Changes By Letters.
1.
Purpose.
Because of the federal requirement
mandating the purchase of flood insurance and because the
federal and local regulations governing construction of
buildings in special flood hazard areas are important to
persons who own or plan to construct buildings, FEMA has
developed the map amendment process. Under this process,
property owners may request that FEMA determine whether
specific buildings or legally described parcels of
undeveloped land are or would be in special flood hazard
areas and, if necessary, amend the map(s) accordingly.
2.

Instruments.
a. Letter of Map Amendment (LOMA) or Letter of Map
Revision (LOMR). These instruments provide a means
of
administratively
removing
properties
from
designated special flood hazard areas.
b.
Conditional LOMAs/LOMRs.
These are issued to
encourage construction of buildings which will be
in compliance with NFIP and local floodplain
management regulations.

3.
Procedures.
A property
appropriate request to:

owner

must

submit

the

a.
For single lot or single building LOMA
requests, submit request to the appropriate FEMA
Regional Office.
b.
For multi-lot, and conditional LOMA requests,
submit to:
Federal Emergency Management Agency
Federal Insurance Administration
Office of Risk Assessment
Washington, D.C.
20472
c.
In the case of a request for a single lot or
single building LOMR, the request must be submitted
by the property owner through the community to the
appropriate FEMA Regional Office.
d.
Multi-lot and condition LOMR requests must. be
submitted by the property owner through the
community to FEMA at the same address listed under
lib" above.
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FEMA will evaluate the data and, providing the conditions
are met, will issue a LOMA or LOMR to the property owner.
The process will take approximately eight weeks.
If FEMA issues a LOMA or LOMR and the lending institution
waives the flood insurance requirement, the property
owner may request a refund of the premium. To obtain a
refund of premium,
the borrower should submit a
Certification of Redetermination signed by the lender to
his/her agent or broker of record so that the agent can
submit
the
cancellation
request
form
with
the
Certification of Redetermination to the NFIP or WYO
company for any eligible refund of premium. 'If a claim
is pending or has been paid to the borrow during the
current policy term, no refund will be given.
4.

Lenders' Responsibilities.
a.
The lender must require flood insurance as a
condition of the mortgage if the effective map
indicates the property is in a special flood hazard
area of a participating community.
Should the
borrower believe this determination is incorrect,
he or she may request a LOMA/LOMR.
b. It is the lender's prerogative to require flood
insurance even though the property is determined
not to be in a special flood hazard area.
Before
the borrower request a LOMA or LOMR, the lender
should inform the borrow whether or not the flood
insurance requirement will be waived if the
LOMA/LOMR is issued.
c. It is the borrower's prerogative
LOMA/LOMR even if the lender will
flood insurance requirement. Should
granted, the borrower's rates will
using the lowest rates available
redetermination.

to apply for a
not' waive the
a LOMA/LOMR be
be calculated
bas'ed on the

d. A copy of the LOMA/LOMR and the lender's signed
waiver should be maintained in the loan file.
e.
Lenders must examine all files reflecting
waived insurance purchase requirements based on
FEMA-issued LOMAs/LOMRs whenever the maps used for
such
determinations
are
revised.
New
determinations must be made as to whether the
mandatory flood insurance requirements must be
'reimposed.
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f.
If a II Conditional II LOMA/LOMR has been issued,
the lender has a continuing responsibility to
confirm the
issuance of
the
LOMA/LOMR upon
completion of the building's construction before
waiving the flood insurance requirement.
After
construction the lender has the option of requiring
flood insurance.
D.

Redeterminations.
1.

Basis for Redetermination.
a.
An entire map or individual map panel may be
revised because of:
i.

inaccuracies in the earlier map;

11.
construction of flood control projects or
other changes in a community that alters the
floodplain boundaries; or

iii.

jurisdictional changes, etc.

b.
A specific property that was located in a
special flood hazard area at the time the mortgage
was closed may no longer be in a special flood
hazard area as a result of a map revision.
2.

Procedures for Redetermination.
a.
To obtain a refund of premium, the borrower
should obtain a statement from the lender (or have
the lender complete a FEMA Certification of
Redetermination) stating that:
i.
the borrower was required to purchase
and/or maintain flood insurance as a condition
for federal or federally related financial
assistance;
ii. the property was located in an identified
special flood hazard area as shown on the FHBM
or FIRM in effect on the date the mortgage was
closed;
iii. the latest revised FHBM or FIRM excludes
the property from a special flood hazard area;
and
iv. the lender now waives the mandatory flood
insurance requirement.
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b.
If no claim under the policy has been paid or
is pending during the current policy year, the
borrower may request a full premium refund for the
current policy year and for an additional policy
year where the borrower had been required to renew
the policy during the period when a revised may was
being reprinted.
c.
The borrower must contact the insurance agent
or broker of record to request cancellation of the
policy.
d. The insurance agent must submit the appropriate
cancellation,
with
the
lender'S
written
redetermination attached, to the NFIP or the WYO
company.
e.
If the borrower has filed a claim for a flood
loss or has been reimbursed for a flood loss during
the current policy year, there will be no premium
refund.
3.

Lenders' Role.
a.
The lender is under no obligation to release
the borrower from the mandatory flood insurance
requirement.
The lending institution may have
flood insurance requirements more stringent than
the federal requirements. If the property has the
suffered flood damage in the past, the lender would
be wise to require continued coverage.
b.
A copy of the Cancellation of Redetermination
should be kept in the loan file.

XIV.

SUMMARY OF NATIONAL FLOOD INSURANCE REFORM ACT OF 1994
.

.

Given the increased attention focused on this issue due to
maj or flooding disasters in the Midwest and Southeast, as well
as Hurricanes Hugo, Bob and Andrew, no bank can afford to be
in noncompliance with any aspect of this Act. Though many of
the provisions contained in this law reflect the existing
flood insurance law, the new law is designed to increase
compliance with the program.
The following is a summary of
key points you should know:
A.
Enactment.
On September 23, 1994, President Clinton
signed the Riegle Community Development and Regulatory
Improvement Act of 1994.
Title V of this new law is the
National Flood Insurance Reform Act of 1994.
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B. Coverage. Regulated lending institutions such as banks,
savings and loans, credi t unions, farm credit banks and
federal land bank associations must comply. Others, such as
mortgage bankers, are not directly covered.
However, such
lenders must comply with the flood requirements o£ FNMA and
FHLMC, thus indirectly having to comply. Language contained
in Section 522 requires that the secondary real estate market
enforce flood insurance requirements.
C.
Scope.
Compliance is essential whenever a regulated
lender makes, increases, extends or renews a loan secured by
improved real estate or a mobile home.
This will entail
responsibility for performing a determination as to whether a
property is located in a special flOod hazard area.
Obviously, if it is determined that the property is in a flood
zone, it will be necessary to secure flood insurance for the
outstanding principal for the full term of the loan.
D.
Prior Determinations.
Lenders may rely on a previous
flood determination if it is not more than seven years old and
is documented on the new Standard Hazard Determination Form,
unless a remapping has occurred on that property.
The new
standard form must be established by regulation no later than
July 1995 and lenders will be required to use the form by
January 16, 1996.
E. New Escrow Reauirement. An escrow must be established for
flood insurance payments only if an escrow is established on
the loan for other purposes such as taxes, insurance premiums
or other fees. If the loan is serviced by a third party, the
servicer must maintain the escrow account.
Escrow accounts
are subject to the provisions of Section 10 of the Real Estate
Settlement Procedures Act of 1974 and its promulgating rule,
Regulation X, 24 CFR 3500.17.
The effective date for the
escrow requirement is September 23, 1995.
F. Force placement of flood insurance. At origination or any
other time during the term of the loan, the lender or servicer
determines that flood insurance is required but the borrower
has failed to voluntarily purchase the required coverage, the
lender or servicer may purchase the insurance on behalf of the
borrower and charge the borrower for the cost of premiums and
fees. This incorporates a 45 day notification to the borrower
to give them an opportunity to purchase the coverage
voluntarily. Effective immediately upon enactment of the new
law.
G.
Exemption Created.
Section 522 creates a new exemption
for loans having both an original outstanding principal
balance of $5,000 or less and a repayment term of one year or
less.
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H.
Contested Determinations.
The borrower and lender may
jointly request FEMA to review the determination, supported by
technical data. FEMA is required to respond in writing within
45 days of receiving a request.
If FEMA does not respond
within that time or by loan closing, the lender is not
obligated to require flood insurance until such letter is
provided.
I. Fees for Flood Determination. Any lender or servicer may
charge a reasonable fee for a flood determination when making,
increasing,
extending or renewing a
loan;
or for a
determination made pursuant to a flood remapping or revision
of special flood hazard areas which involves the property; or
results in the purchase of flood insurance because the lender
is required to force-place insurance.
Should the loan be
transferred or purchased, the fee may be charged to the
purchaser or the transferee.
J.
Notice Requirement.
Lenders are required to notify the
borrower, if the improved property securing the loan is in a
special flood hazard area, a reasonable time prior to closing
and retain a
record of
the receipt of
the notice.
Furthermore, the notice must include a warning stating that
the building or mobile home is located on land which is a
special flood hazard area; and a description of the flood
insurance purchase requirements; a statement that flood
insurance coverage may be purchased under NFIP and is also
available from private insurers.
I

In addition, lenders must also notify FEMA of the identity of
the servicer of any loan governed by NFIP.
If the servicer
changes, FEMA must be notified of this within 60 days of the
change. This information will enable FEMA to notify servicers
and lenders of the pending expiration of flood insurance
coverage. Such notification must be issued by FEMA not later
than 45 days before expiration of the flood insurance.
K. Examinations. Banks will be examined for flood insurance
compliance by the appropriate bank regulator during regular
on-site examinations.
L. Remappinqs. FEMA is required to publish a compendium of
all flood zone remappings and LOMAs and LOMRs every six months
and make this available, at cost, to lenders.
M. Penalties. The law establishes penalties for lenders, and
establishes a four year statute of limitations for violations.
Penalties can range from $350 per loan, up to $100,000
annually for an individual institution if a regulator
determines that a pattern or practice of abuse has occurred
and the lender has not voluntarily taken steps to improve
compliance.
Furthermore, where loans are transferred, the
transferee is not liable for civil money penalties on account
of violations reSUlting from actions of the transferor -- the
transferor remains liable.
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N.
Portfolio Review.
Provisions contained in. previous
versions of this legislation requiring lenders to review all
existing loans for proper flood determinations and insurance
compliance were dropped.
Also,. a provision requiring new
flood determinations on loans sold or transferred that were
five years or older was dropped from the final version of this
legislation.

o.

Coverage Limits. New flood insurance coverage limits were
addressed in the new legislation.
The following table
contains the old and new coverage limits which are effective
March 1,. 1995:
Emergency
Program
(unchanged)

Regular
Program
(old)

New
Coverage
Limits

$ 35,000
100,000
100,000
100,000

$185,000
250,000
200,000
250,000

$250,000
250,000
500,000
500,000

10,000
100,000
100,000

60,000
200,000
300,000

100,000
500,000
500,000

Building
Single Family
Other Residential
Nonresidential
Small Business
Contents
Residential
Nonresidential
Small Business
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DCC BULLETIN

Comptrpller of the Currency
Administrator of National Banks
Subject:

Flood Insw.ance

To:

Description:

National Flood Insurance
Reform Act

Chief Executive Officers and Compliance Officers of National Banks, Department and
Division Heads, and all Examining Personnel

Attached is a copy of. the National Flood Insurance Reform Act, which was enacted on
September 23, 1994. The act encompasses a wide range of issues, such as notice requirements,
a new Standard Hazard Determination form, expanded coverage, civil money penalties, forced
placement, escrowing, fees, etc. . The narrative that follows gives a brief overview of the
provisions of particular interest to national banks, and the anticipated effective date as it applies
to federally regulated lenders.
SECTION 522 - EXPANDED FLOOD INSURANCE PURCHASE REQUIREMENTS
Lenders are obligated to require purchase of flood insurance at origination or at any time
during the life of the loan. Effective upon enactment but existing regulations continue to apply
until the new regulations are issued.
SECTION 523 - ESCROW OF FLOOD INSURANCE PAYMENTS
Requires escrowing flood insurance premiums if there is an existing escrow account. Applies
to any loans made, increased, extended, or renewed one year after enactment.
SECTION 524 - PLACEMENT OF FLOOD INSURANCE BY LENDERS
Provides lenders the authority to forceably place flood insurance if the borrower has failed to
purchase the insurance 45 days after being notified by the lender to do so. This section applies
to all loans outstanding on or after the date of enactment.
SECTION 525 - PENALTIES FOR FAILURE TO REQUIRE FLOOD INSURANCE OR
NOTIFY
The penalty for a pattern or practice of noncompliance is not to exceed $350 per loan, up to
$100,000 per calendar year for any single lending institution. This section is effective upon
enactment.
SECTION 526 - FEES FOR DETERMINING APPLICABILITY OF FLOOD
INSURANCE PURCHASE REQUIREMENTS
Allows a lender to charge the borrower a "reasonable" fee for making a determination that
flood insurance is required. Effective upon .enactment.

Date:
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December 7, 1994
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Comptroller of the Currency
Administrator of National Banks
Subject:

Flood Insurance

Description:

National Flood Insurance
Reform Act

SECTION 527 - NOTICE REQUIREMENTS
Requires the banking agencies to develop a regulation requiring federally regulated lenders to
provide written notice of flood hazards before agreements or other documents are signed. Until
new regulations are issued, the OCC will continue to enforce the current regulation.
SECTION 528 - STANDARD HAZARD DETERMINATION FORMS
FEMA, in consultation with the federal banking agencies, must develop a regulation, within
nine months after enactment, requiring use of a standard formula to determine whether
improved property is located in a special flood hazard area. The regulation will be effective
six months after promulgation.
SECTION 529 - EXAMINATION REGARDING COMPLIANCE
The law requires that the appropriate federal banking agency assess compliance with the
national flood insurance program during each scheduled on-site examination that is required
by law to be performed annually or, in some cases, every 18 months. Effective upon
enactment.
SECTION 573 - MAXIMUM FLOOD INSURANCE COVERAGE AMOUNTS
Increases coverage limit for residential property to $250,000 for structures and $100,000 for
contents. For non-residential property, $500,000 for structures and $500,000 for contents.
FEMA has indicated that they intend to issue guidelines effective March 1, 1995 to implement
this section.

Stephen M. Cross
Deputy Comptroller for
Compliance Management

Date:

December 7, 1994
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U.S.C. 5I54(b)) :s amended by adding at the er.d
the foUOtDfng new Jentence: "The TequiTements
of this subsection J1Uly not be tDaived tmder sectUm 3lJ1. n.
'
"
SEC. 5%%.. EXPANDED FLOOD' INSURANCE PUR.
CHAsE REQUlREMENTS..
(a) IN GENERAL.-8ection 102(b) of the Flood
Disaster Protection Act of 1913 (42 U.S.C.
4012a(b)) is amended to read as follows:
1968.
"
.
.
.
"(b) REQUIREMENT FOB MORTGAGE Lo.4NS.(a) iN GENEJ!AL.-Section 1370(a) of tJle Na~
"(1) REGULATED LENDING INSTlTUTIONS.-Each
tional Flood InsuTance' Act of 1968 (42 U.S.C. Fediral entity fOT lending Tegulation (after con.' .
. sultation a1'.4 cooTdination with the Flnancial
4121(a)) is amended. (1) in paragraph (5), by striking "and" at the Institutions 'Examination Cou7ldJ· established
end;
.
.
, ' " under the Federal Financial Institutions Exam'(2) in pamgraph. (6), by stri1c!ng the period at ination Council Act of 1974) shall by Tegulation
the end and inSerting .a semicolon; and
diTect Tegulated lending institutions. not to
(3) by inserting after paragraph (6) the follow- make, increase, ·u.tend. OT TenetD, any: loan seing new paragraphs:
.
cured by improved Teal estate or a mobile home
','(7) the term 'repetitive loss structuTe' mear.s "located or to be located in an area. th.a.t has been
a structu7e covered by a cco:rr!lct fOT flood in- identi;1ed by tlle Director as an area having spesurance under this title that T;JS incurred /lood- cial flood 4a2ards and in which flood insurance
Telateddamage on 2 occasions during a 10-yeaT has been 'J1Ulde available under the National
period endi:"!g on the date of the event fOT which Flood Ins-uTance Act of 1968. unless the building
Ii second clai.-n is made. in which the cost of Te- OT mobile, home and any penonal property sepair, on the average. equaled or exceeded 25 per- ,curing S'.u:h loan is covered fOT the term of the
. cent of the value of the stTUC.TJ.re at 'the time of loan by /lood. insurance in an amount at least
each S'.u:r. flood CUlm!;
equal to the outstanding principal balance of
"(8) the term •Federal ager.cy ler.deT· mear..s a the loan or the maximum limit of coverage made
Federal agency that makes a..-'rect loans secured available under the Act With Tespect to the paTby imprOt;ed real esta.te or c1Tr.Doile home, to t1!e ticular type of property, whicheper is less.
extent such agency acts in such capacity;
"(2) FEDERAL AGENCY LENDEJ!S.-A Federal
"(9) the term 'Federal entity fOT lending Tegit.- agency lender may not J1Ulke. increase, eXtend,
!ation' means, the Board of Gorernors of t~ or TenetD any loan ,SeCUTed by improved Teal esTITLE V-NATIONAL FLOOD INSURANCE
Federal Re:;er,;e System. the Federal Deposit In- tate or a mobile home located OT to be located in
REFORM
SUTance Corpomtion, 'the Cumptroller ·of .. the : an area that has been identifred by the Director
.
Currency, the Of;u:e of Thrift Supervision, the . as an area having special flood hazards and in
SEC.501•. SHOItI'TITLE. ..
National Credit Union Admmistration, and'the which flood insurance has been J1Ulde available
.. This title may be cited .as· the ''National Flood: Farm Crerut Administration. and uiith Tespect to 'under the Natiorial Flood I1iSUTance Act of 1968,
Insurance Reform.Act of 1994"..
a particuIar regulated lending institution means unless-the building or mobile home and any per, Subtitle A-lJefinitioru
the entity primarily responsible fOT the super- . sona! property securing such loan is covered for
SEC. r;1l~ FLOOD DlsAsrBR PlWTECTION ACT OF vision of the institution;
. .
. the term of the loan b1l flood insurance in the
1913.
';(I() tM term 'i17lprOVec! real estate' means amount provided in paTagraph (1). Each Fed(a) IN GENERAL.'-Section 3(a) of the Flood Teal er..ate upon which a building is located;·
. eral agencY' lender llhall issue any Tegulations
Disaster Protection . Act of 1973' (42 U.S.C.
. "(11) tJo..e term '1e7'.deT' =ns a Tegulated necessary to catTy out'this paTagraph. Such reg400J(a)} is amended- .
lending institution or.Federal agency lender; ,
uzatior.s shall be consistent with and .sub$tan. (l) b1l stri~ng paragraph (5) and inserting the
, "(12) the term 'natuTal and bene;lCial flood- .tiallll identical to the. TeguiatiDns ~ under
follotDing new paragraph:
.
plain functionS'
paragraph (1).· :.'" . . '. . .
. . "(5).'Federal entity lOT lending regulation' ." "fA) the functions associated with the natuTal.. . , .~'(3) .GqVEJ!N~-SPONSOJ!ED~. ENTERPRISES
. meanS 'the Board of Governors of the Federal OT retativeZlI undistuTbed' floodplain.that (i) . FOB ·HOUSING.--~Federal National Mortgage
Reserve System. the. FedeTal Deposit Insurance moderate floodinii. 'retain floodwaters, Teduce Association and the .Federal H~ Loan MortCorporation, the CamptroUer of the Currency, erosion and sedimentation. pd..mitigate the ef- gage ,Corporation·&Iw.ll implement proceduTes
the Office of Th:rlft -Supervision;' the National fcct 0/ wares and storm surge /Ttml storms. and . ·'ea.soiz!JblY desi9neq to ensure that, fOT an1.'.loan
CTedit.Union. Administration, and the' Farm (ii) reduce flooiJ:related damage; and·.
"
.t1ult ~.-:.: :;.: ,.,
' . " ..> ..
'
CTedit' Administration, 'and with ''respect to a,". U(B) Dncillary bene;lCial /I.I.nCtions. including. ',U(A) secured by iniproved real est¢e ,or a 7110particular regulated. lending institution mean8maintenallce of water quality and Techa.Tge' of ,bile home located in an area that has been iden·the entit1l primarily Tesponsible JOT the super-, ground water, that reduce flood Te!ated damage; ,··cified.at the:iime of the origination of the loan
1Iision of the institution:~';' .:. . . . :'.' . ' . ·'·.:"(13} tJo..e term 'regulated lending institUtion' or at any time:duTing the term of the loan, by
(2) in paTagT.aph (6), by, striking the period' at means any bank, satli719S and loan association, the mTectoras an. area ha.11ing $pecial flood
the end ~nd i1l;Serting a semicolon; and '.
.... credit union; 'farm ,credit bank" Federal land' . ha.ztiTds and in ¥'hiph/lood. insurance is avail(3) b1l inserting after JlO.ragraph (6). the follow- bank assoc'.ation production credit association, able under ,the National FloOd 1ns-IlTance Act of
ing new paTagraphs: .:,....
.'.
....
.
or' similar instin:tion'subject to the supervision 1968,aiui " " ' . ". .... ....
'..
"(7) :Federal ageTlC¥ lencfe7:' f!IeIlns a· F~I1;lOf a Federal entity for lending Tegula.tion; and· -, ,.. '~(B) purc1.wseil. by. such.mitity, ;",:. ",,, " ," ..
.
agencu tlult makes dJTect lD!'ns secured by un: . '. u(l~) the teTr!J .~. means the person Te- .. the building oT.. mobile 1uJme'a'ndaii1l personal
proved .Teal. estate OT.a mobile ~• .to. the ex
.sponsible fOT receilnng any .cheduled ·periodic.·· Iiperty'securi
'Uuf I , is; coveied-/OT the
. teJ},t such agenCY. ac~ in such ca1XlCJ!y: .
. ',' paymerzis from a bcn:rower pumla~~ to,~ temu, .. ~ of .t1U!'
·byfl~ . tnsurance 'in the
(II) the term 'improved real estate mea,ns Teal . o{ ~ loan including amounts fOT: tax,ea' #lSUr.,· . .
...:..:........ i ' . " .
..' (1)':
.'."' '- ,'. .
..... -te u - 10..._ 10 n ""il""~g ,-located·· ,. '......
,.,..
....... . '" .
,·«moun't prUIl
...... n paragraplO
•. '
""0::. ,P~" ~U<;"_.u,,~"'" , '.' .. ';: .. ', ~ance premiwnS.and ~tMr cMrf1es:,:wftA·.~~."./X4) AP"LiCABliJTY.~ . , .. ""'(.,.,
~:::::t,/=~.~~~:UI~~~ to·the prGPeT.ty ~n.ng the If!4n.:~M. JfI!lki719':~-::~'f.AfEXIsrlNG COVERAGB.~E#Pt .cis Provided
....(10) 'Tegulatediending ·institutul1i'. means . the payments offJT!ncipa!,.and interest !:I1Ulmch. 'in iUbparagraph.(B);paT~aph (1) s1tall appl1l
any bank. sallings and .10ancwociGtiOn. credit ot'!eT payments lOIth Tespectto the amounts, ~·,i)7J.the 'date of ~tment of the Riegle 90111711Uunion, Jam& credit bank, Federalicnd bank as- .ce1ved /TOm .the borrower .alma.1f:~(equtTQ6 ;',nity DeveliJP!nenta~ Re~ Improvement
ociat·
ad tio
ed't associationNIT simi- pursuant to the f.ertM oHhe loan. . " : ' .
Act 0/1994.
.
..' . .
.
:ar ,:::it!:on ~bj:: to Jthe su~Of a .. " . (b) , : CONFORM~NG
. .AMEND1o!ENT.~ection· . '''(B) NEW COVEIUGE.~Pai"tlgTaphs (2) and (3)
Feder I tity" le7la:
, ul tion; and
132Z(d) of the National Flood Insurance ·Act of shall appl1/,onl1lwith Tespect to any loan J1IQ.de,
.~~~ mea::;gtr;% ;""on Tesponsibie 1968 (42 U.s.C. 4O~(d» ii.amended lilt strl1cing increased, ertended. OT'renewed after the expifur receiving any scheduled periodic payments '.'federally su~, ,a~. Tegu1ated. OT ration' of the 1-1Iea.T periOd ~nning on the
/Tom a borrower JlUT~nt to the f.ertM of a loan. . !~ed fina~ Jnstitu~. . and insertirt~ flateof enactment of the Riegle C!Jr7I1Ilunity Deincluding CJ17Iounts' fOT·taxes. insurance. pre- .Tegula~ lending i~tutio1l OT, Fe4eTal ~en
wlopment and RegulatOTyImprovement Act of
miums, and other C1ui.Tges wi#l respect tQ the qllender..
' . ,.'.
' .' , .
1994. PaTagraph (1) llhall apply with respect to
property securing the loan. and, maldng ·the
Sabtit1e B-Comp.~ GIld lnereued
'. any loan riIaIie. increased, extended, OT renew~
payments of principal and interest and such
ParlicipGliDa , , '
by a?'l! ~supervised by the: Fa!"l CredIt
other payments with TesjJect to the amounts re- SEC. #1. NONWAIVER OF FLOOD PllRCHAsB BE- AdmtnistTation only afleT the expJTation of the
ceived from the bOrrower iu ma1l be, ;equiTed
QUIREMKNl' FOIl Il1lC1PIENTS OF period under this subparagraph.
.
pursuant to. the f.ertM·oJthe loan.".: ' '.,
.
. FEDERALDISASTERASSISTANCB: ..
"(Cl CONTI!,UED EFFECT OF ,~f!LATIONS.(b) CON,FORMING AMENDMENT.~et;#On 2OZ(b)-,'. Section 311(b) of the Robert l'. StaffoTd Disas~ Notwithstanding an1l other ,prOvision of thIS
of the Flood Disaster Proteetion Act of 1973 (42 '. leT· Relief and Emergency Assistance Act (42 sUbsection, the Tegulations to carry out para.U.S.C. 4106(b)) is amended by striking "Federal
instrumentality described in ,meh secticm shall
by Tegulation require the institutions" and inserting "Federal' entity fOT lending Tegulation
$hall by Tegulation Tequire the Tegulated lendi1tg
institutions described in such .!eCtion. and each
Federal agency lender shall issue TeguIations Tequiring the Federal agency lender. n.
'
SEC.. su. 'NATIONAL FLOOD INSURANCB ACT OF

meanS- .,

. ..

, .

,:!

tuiic::..

.

"(11)
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-to

1,;;::----

leading RgUlation _y Tequire " regtdaied
le!zse. or otker ~ imlOlved ia tile t1uzll devel~p a sta.ndaid fimn fOT deiermining,
Jadfng imtitutiOli. to 14M..,cl& ~ IICtiou .buasaction. Tke ~ dUzll .GlIo re4uire ia tile aue of·« loan IeCUTed by fmprtiued real
_ are necessani to ensure that the regalated thaJ the regulated lenW.g mmtutio1l retain. a estate or .il. mobile home. ·tDhether the building or
Ierulirig institution ccimplies with the r-cquire- record of the reCeipt 01 tk JIOtices by tile J1U.T- mobile home. blocated in an area identified by
JIIeIlLf o/the.national flood msuranceprog;am il chaser or lesseeand.theller.7icer.; ~ .'" .. ' c.
the .Directm:.4s an 'area hatring ~ /lood
tile Federafage-nCy fOrfending regulatiml1:WJees· ...(Zf FEDERAL AGENCT 1Z1"nERs:~&iCh. Fed- hazards atUf#l.whtch· /lood, insurance under
II dlitermination under"aragraph (2)~ding
eral agency linder shall b1/ regv.Iatian Tequire this tiUe is available. The form shall be .esta/r
Ole regulated leriding instifution:·· .. '.. . '
JIOtiFtcation in the manneT prOfJided under para~' .fuhed by reiuZa.tions fs:rued not later than 270
"'(2) DETERMINATION OF VIOLATIONS--'-A cteter- . graph (l) with TeSpect to ~ loan tkat is 1lllZde. 'days after the date of enactment. of the Riegle
-=ation under this pO.ra.gmph .slur!! be !l fiiul- by the Federal agency'len4er aad.aecuTed bllim- Community Devclopment and Regulatory 1m·
big that- .
.
' .. ' .
.
proved real estate or" mobo:le 1&m[ae located aT to . prOrelilent Act 0/1994.'
.
.
, "(A) theTeguiated lending institUtion laas en- be located in
area that aas.bee71 ideIltified by
.. "(b) DESIGN AND CONTENTS.- c: .:
6'l9f!d in a pattern and practice of noammpli- the Director under this title or'the Fiooct DiSas-, "(1) PURPOSE·-'-"The fOTT1l under sub~n (a)
IZJIre in t7folation 0/ the regulation! .tSSrUd pur- ter Protection Act 01 1913 as a71aTeahaving ~-, shall be. ~.. to facilitate comp!iance with
$II(1nt to subsection (b). (d). OT (e) or the lWtice cialflood hazards. Any regulatioiuissuedundir',
~ood,msumnce purchase requlTements of
R.qutTements under section 1364 o[theNatfunal this paragraph shall be COJaistent 1IRUI. andsub-. ~ title.
'-,'." . .
'.,
, 'FJood Insurance Act Of 1968; and' ..
stantially identical' to tM regul!ltiom isswid· .: .(2): CONTENTS.-The fo~ s~ll r~re _id~7v
. -(B) the regulated lending institution hils not under paragraph (1).
'.'
t1ficati?71 ,of the ty1X! of flood-~ Zfj1'Unn which
demonstrated· measurable improvement i. com~
"(3) CONTENTS OF lI'OTJCE.-Written notijica- ~ building or~mobilehome is located•.the c0mpliance deipite the assesstrr.ent o!ci1Jil TIItP'_<>tary tion requiTed under this $libsectionshaIl in-,Plete map. and panel n~ to!' theunprOVf!d
dude-'
. .'
real estate. or praperty on .u:htc~ the.~ile
pen.alties under Subsection m. ".
SEC. 5!J6. FEES FOR DETERMINING APPUCl.B1L•• ( A) a warning. in a f= to· be established by home is. located,
commu~lty .identiJu:a.tion
ITY OF FLOOD INSURANCE PVR- the Director. stating th.a: the building on the number and commun~ty participa~n statm (fIJ.T
.CHASE REQUIREMENTS.
improved real estate !eC:7ing the loan is 10- purposes of thena~~ flood msura.nce proSection 1020/ the Flood Disaster Prot.."Ction cated. or the mobile home JeC"dri~ the loan is or gram) of the commurutym ~hich the unproved
.
. '
~ ,_ b l"'~'~" .
ha .
. I n~od real estate or ruch property u located .. and the
Act 0/1[173 (42 U.S,C. 4012a) as amended by the
e.~, In ~n arel· nng specIa J~
date 01 the map used for the determination, with
preceding Prot,.-isions 01 this title. is ".·;:rther !I~rds.
.,
. ' .
respect to /lOOd. hazard information on file with
amended by' adding at the end the [o72!!wing
(B) a ~cnptlon of the flo~ l71SUra71ce pur- the Director. II the building or. mobile. home is
1IIetD su1;section:,
chase r~qulrements u~der section 1~2(b). of the not located in an aTea having .$Pfrial flood haz~
"(h). FEE FOR DETERMiNING LocA;1'10s.-Not- FI~od. Disaster Protection Act 0/1.973.,
aTds the /ormshall Tequire a sta.t€mer.t to such
v:tt1zst4nding anj/ other Federal or StaU latD.
(C) .a statement that flood tTlSUTance. COtr- effect .and sliaZl indicate the comp!ete map and
any person tDho 71Ulke! a loan !ec1Lred by im- er!lge .may. be purchased u~ the national .panel nUmbeTs of.the imprOtJed'Teal estate or
. proved real estate or' a mobile home or any [lood. I~Ta~e program amI IS .also .,aVflilable properly on lohichthemobile home is located. 1/
SII!JW:er fior =h a loan may charge .a TC'QSon- from nMvate 1~~~er·· a n d '
. .
"(D")"
. :-:::.~; _ .....- t .. -t· .... - Di---"~· the complete map'and pane! numbers are not
able fee lor the costs of determining tDhe:t1:eT the'
. .any 0..,,,,. InJo. ".......,.. ,.....,'"
•.,.."", available because, the building or mobile home is
-building or mobile home !ec1Lring the lO!Ill is 10- cons'~ necessa.~ to ron)/ out the purpose! of not located. in. a community that i! participating
cated in. an area havinY $pecial flood kazards. ~ natlor.al /lood 11ISUrtmce program...
. ' in the 1iatUma[ /lood insurance prolfratit or bebut only. In accordance. with the /oltuuiing re(b) NOTIFICATION.oF CHANGE .O! SERVICER~-:-: cause no map exists· fOT the 'relevant area, the
qUiremeniS:
:'.,..
"W LENDIN.G INSTJTU'!IDNS.-Each F~aI /OTJJuhail mzuiieil. statement to ··Such effect.
:-(1) BoRRoWER FEE.-The. borroWer under entity for ~~ng r~(after C?nsul~'l'heformsMll provide fOT incl)lSiimoT attachsuch a loan may be charged the Jee.but only if a:zd cooTdi~~ntD1th tie :Fi1Iaru:ial:lnsti~: . ~t.of any rdevanfdocuments indiCatin9 revi_the determination. .• .. ' . .
'. ~ E:ranunation Cou_7tclJ. s~ '!Y r~ . iions oT amendnients to maps; . .
. ..
"(A) is made pursuant to·therritiIcing. il:creas':'Teq-.are regulated 1~11Ig inmtutums••tTl con-' H(C) REQUIRED. USE.-The Federci1 entities for
iag. eXtending,Orr~ng. of the ~oan that is nectiontDiththemizking. ~ng. extending•. lending iegu!atiOn' sf.azlby· Tegiwition require
tait".ated by the borrower;'.. .,. ~".
.' '. renewing •. selling• .or trCV'..s/erring any ~1l de- . the Use o'fthe jOTmuni1er thiS section byregu, ~(B) is made PursUant to Ii rel.'ision or:tpditt~ stribed in ~section (a)(l) •. to notify the DiTec- latedleizding institution!. Each Federal agencY
section 136Q(D of,the /lfJodploi.a areaS tor (or the ilesignee of tJte,DiTector) in tDTiti.7tf! ·.·zencter -shall ,tiyreguzatum pro1;ide for the use 01
: fag
JIlIdflood-risk zone!. or publication o/. a JIOtice during the.teryft of~ loaa of the ~ of the '. the/onn With TeSPeCt to· any loan .made by ruch
'. Or compendUi under subsediOn (h) oi .(i) o/sec- 'loan. Such. .fn¢tutiom·sbGll alSO .notify .the Di~ '.. FederCu' Clg.enCy. liinder.' The .FederOl National
'iion 136() tliat affects the 'area in tDhiChthe im- rectoi:<or !Uc.h designee) 0/ anydangejA. tile·· '¥Ortgage bodation'{:nd tlU! FederUJ
.JIf~·Tea,Ie$tateoririo6ile JWme.~ the ~.of.t]ie loan. ~Hater t1um 60 ~~ aftl?. LOiiJI,-Mortgaiie COjporci.tio1z 'and ·the: Govem,bin' udocated 'orthat,':in the dete;mIMtion 01 the effective date of SId change. ,1'Iif! reguli1:,ment 'NcitioiUJl"Moi-tg~e: AssoCici.t1on shall: Tee.
~i/&e Director. may reascmaliZy'be colUideTed to . tion$ under this subsectitni VlaIlPrci#ddJuii 'QuiTe:the~ Of the !orm''fDithrci!pect to any
. TeqUire a deteTminationunder this~7i.; upon any change in the .n;:ang of.(1loa1t, the'loanjluTChasoidbilmchentitieii.·-.Alender'OT
¥
-.,'.
~':-:::. ,::':.':' "".. _. :. duty to Fovide:notiFJCation .uTlderthis sub; • 'other person niaYComplJl~tDiththe requirement
.' 4,(C). resWts .in tlie. purchase of /lood insur~sedionshall transfer' to the .transferee '!enIice'r 'iinder thi$. mbSection by U!tngtJte. form. in a
,A1iceioVeraiJe pUrnia.nt.'to ..J,he."Te~t ,olthe loan. ,,"::'.
;.. p • . , . . . :
.
printed. contpIiterized,or eZectionicmaizner• ...
. imdersubsei:tiDn (e)(2j•..;,;.',,;.::,:'·
'!(2) FEDERAL :AGENCT lENDE1IS:..,.;.Eo,Ch Fed- '
·"(dJGU.AR.4NTEESREGARDING INFORMATJON:, ~(2)' PURCHASER' OR TRANSFEREE·FEE..-7'he eral!lgency Ieitiler- ~ha!l by .~a.tW1i-.pr~ <In providing ui/omlatfon regarding ~al flood
'PuTch!lsd or transferee ofmch a loan may be fornotiFzeaaon in the w.nner.prtnnaed lliulerlIlizarih on theform devezopedunder tht!sec~
.c1Iargedthe,{ee in the cO.seof!a/e OJ; trauter of. parrigraph (]) tDith Tfispect to a1tyloan ~ '. tion;anyJerU1er (drotheT ~sOnrequired to use.
~ loan:::. : ",~.'
;: ';:: . .
, i n subsection (0.)(1) that is lAIide.bJt th£. .federal. ~ /Orm> tDho 71Ulke!, increase!, extends. of ,re_SBC. &%7.NOTlCl11lEQU11lEMENl'S."~ .~>
age1ICY :lender,:,.An1f:replat:tcmSis$u.ed~:~, . :netD!. a ,loan, J>eCUrea by fmproved·realestate I}T
, Section 1364 0/ thi NcitWMT ·FlOod. l=rance thi! jxiiagraph!hall be ~t '1oit!l i:Ui4 .~;~amobile home"!4Jl. provide' for the Ocquisition
,Act.on~:(42U;MJ.)1,tJ4iiJiS~.toiOOd .',~ly. tctentical·to~~i~/,OTdeterminatiotIof mch,inf~ t:'fJe.!1I!ide

em

.au:

< , ' .. .

trn:

:s ""

under

Home

'0"--:'-' .-:
-

>
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. (1) REGUUTElJ LENbI1f.a'INSTITrf1'JONS..-Eac~ . under thi! title, ~noticeOf!ttCh UpiratiOn, netDing. OT .purchasing(i ~n !ec1Lred byimFederal entity lor lendin!l r!!ll1Llalion (a/l1!T CO?' .' by fint class mail to tlze 01C1IeT .01 ,the. pr~ proved, real estate ~. a. mobile' home may Tely, on.
riltatto~ and coo;dination tDit~ the fuancial
by the contract, tAe servicer of any loan· ~ prevwus .. detenntn:mon 0/ tDhether. the .bui,ld~
IMti:tutions ~a71l1nation c.ouru:;u) s~. by ,reg- Secured by the prOperty c=ered.by the contTact~ Ing or .mobile home 1$ located in an ar~ hamng
ulation r~tre regu.l?-ted lendin!11nstitu~n!. and(ij known to the Director)the owner o{the special flood. ha,zards (and shall not be liable for
Q$ a condition ofmakin,g. frn:reasI~g~ i!rtl!ndIng.
loan....
",
.
" .: . . any error in =h previous detemtination),.i/the
or renetDtnga~y loan !ec1Lre:d by unproved real SEC.-St8. STANDARD HAIAllD 'DETKRJIINATlON previous determination wa.t made JIOt more than
·~te ~ a '?Wbile~ toot the regul~ lend. FORJIS. . : 7 y e i m before the date of the transaction ·and
mg institution determines is located or u to be .
' . "'."
.
the basis· lor . the previous determination Jw.s
located in an area that ha! .been identiJ'iedby
Chapter III 0/ the NatitmaI FI~ Insurance. been set forth on· a lorm under this section. unthe Director undel' this title or the Flood Disas- ,Act ~f1968 (42 U.S.C. 4101 et.!eq.) IS ~ by "leu-'
....'
.'.
fer Protectton Act of 1973 as an area hamg spe- addIng at the end the f01.lotDing new sectum:
"(1) map Tevisions or updates pursuant to sec"
cici/lood hazards: to ,nOtify tlte jnlrchaseT OT.
"STANDARD HAZARD DErERMINATION FORMS. 'tionl36()(fl after mch preLiouS determination
lessee (or obtain !ailifactoryanuTancies tJta.t the
"SEC. 1365. (a) DEVEImlfENT.:-Tf!e Director. have resulted in the bUilding or mobile home
seller or lessor has notijiedthe purc1ui.seT Or ~-: in consultatiori with representatives 0/ the mort~· being located in an area having special flood
see) and the servicer ,0/ the loan' 01 $UCh special . gage and lending iMlLStTy. the Federal entities hazards;oT
flood hazards; in. tDTiting, Ii r=7J.able period. in for lending regulation. tM. FedeTal agency lend.,'
"(2) the peT$o'.t conta.cts the Director to deter:
paNnce of the ngningcirihepurci!a3e agree- ers, and any other appropriate individuals. mine when the most Tecent map revisions or up-

co:oered

E - 27

':August 2, 1994

.. B6671

CONGRESSIONAL RECORD-HOUSE

dates affecting JlUCh propeTtJI occurred em:! = h
"(4) a de3cTiption of"(3) CREDITS.-The creditJI. on premium Tates
reviJlions and updates· have occurred ajZr such
"(A) whetJieT the prllCedUTes. established by fOT flood. imurance wverage shall be based on
prerious determination.
' e a c h enterprise puTsuant to JleCtion 102(b)(3) of the
timated· ed
'.
, "(fF EFFECTIVE DATE.-The Tegu1atiorJ under the Flood DisaJlteT Protection Act of 1973. are
.
es
T
uction in flood and ·eTosion
this -"-n ."""'in·ng"- of'''~ roonn ~...._.. -'
damage riskJI resulting /Tom the measuTeSadopt"""',...
.... ~
..'" J'
"" ...... ~
adequate and being complied with. and
the
'ty -~- • ..,..,,~'nnt
to • th;.
~1I .. _n be '_ . ..A ..,.~ .. _
"(B) ..
'''__.J
. exam- ed .....
"11
•...."
progtam;·'J.f a
...
-.~- """...".
,.....
~ -~~,
.., T""u<ts and conclusionJI of any
. 'tycommum
.. _. ued
mi .,,,,,
.
ICith the T"'"'latio-- ."""",·red u-~- _.~_
·commum :,....... recetll. tigation assistante
~,,.- ..... ,""", .,.......,......... iaation., as determined 7leCeSSary by the Direc- under &ection I?"" the·
di'· hall be ' .. --~
u.."" the ..............._ of
.'.
.
. oWU.
.ere w s
p,.....,.,.. in
( a) and shall take e,r'ect
JJ'
.......
~"•• - . .
tor. to determine the compliance of the enter- a manner- determined ... • t"~ ~to
'the 18Q-day. period begi.nni1lg on =~ iJIsu.
.-',..
.
• .
"11 ..., L"''''' r .. to recover
prues wi«. the requirements of JleCtion 102(b)(3) the amount of such.. assistanCe provided jorthe
ance. ".
of such Act. which JIhalI include a description of commUnity. .,..
.:,.' .:,
SEC. ~; ~AT10NS REGAlIDING roMPU· the metJwds used. to deternUne compliance and
',,(4) REPORTS...".Not later tlupi 2 yeaTS 'after
the. types and. sources of dejiciencie$ (if any). the date of enactment of .... R'egle C
. it
.(a) AMENDMENT
TO FEDERAL
DEPOSIT L\,SUR- ~. it1=tifJI any coTTectire measures that have Developme:nt
.
.,.., Improvement
, .' ommunAct
y
A
.
'
and Regulatory
· ANCE CT.-:Sectio71 10 of the Federal Deposit been tnken to remedy any =h deficien~.·
of1994 and. not less than ever:y 2 yeaTS thereInsurance Act, (12, U.s.C. ·1B2lJ) .is· a.me:rCet1 .by. except that the information described in this . after.•.the DiTector shall submit. a. ·rf"""'"' to the
; adding at the end theIollotDing new JlUl:Ection.: .
~"v .•
"(1) FLOOD INSURANCE COMPUANCE BY L,·- paTClgraph shall be inCluded only in eaCh of the Congress Tegardingthe program underthts·$Ub_
' /iTSt. third. and fifth annual.,-eports tinder this .3eCticn_EaCh report shall ~Iude an analysis of
WRED DEPOSITORY INSTlTUTIONS.- .
· "(1) EXAMIN,ATIONS,-The appropriate Federol subsection requiTed to be Submitted after the·u_the.cost-effectilleneSs of the program. any other
banking agency shall, during each sdedu1ed pimtiml of the l-yeaT period beginning on the . accomplishments ,QT shortcomings of the' proon-site examination requiTed by this secfun. de- date 01 enactment of the Riegle Community De- . gram. and any recommendations of the.-DiTector
termine whetf'.er the insured depository ::-:stitu- t.>elapm.ent and Regulatory Improvement Act of fl?r legislation regarding the program. ":
tion is complying with the requiTementE of the 1994.• • . .
SEC. 51%. FUNDING.
.
national flood insurance program.
SEC. 530. FINANCIAL lNSTITUTlONS ·ExAMLvA.
Section 1310(a) of the National Flood InsuT"(2) REPORT.- .
TIONCOUNClL.
a1lce Act of 1968 (42 U.S.C. 4fj17(a» is amend"(A) REQUIREME1>7.-Not later than I yeaT
Section 1006 of the Federal Financial Institu- ed. .
.
. ..
after the date of enactment of the Rie;T:Z Com- tions Examination Council Act of 1978 (i2
(I) in paragrap!t (4). by striking "and" at the
munity -Development and Regulatory 1n:prave- U.s.C. 3305) is amended'by adding at the end end;
,
ment Act of 1994 and biennially theTea,,~ for the followinglletD subsection:
(2) in paragraph (5). by striking the period at
the next 4 years. each appropriate Federal
"(g) FWOD 1NSURANCE.-The Council shall the end and inserting a semicolon; and
.
banking agency shall submit a report :0 the consult with and assist the ·Federal entities for
. (3) by adding after paragraph (5) the followC01lgress on compliance by insuTed de-,JJSitoTy 1endingregu!ation. as =h term is defined in . ing new paragraph:·
.
.
.'
institutions . with the requirements of zite na- 3eCticn 137O(a) of the National Flood InsuTance
. "(6) for carrying out the prOgram under sectiona/flood insuTClnce program..
Act 011968. in developing and cooTdinating uni- tio1l1315(b);".
...
"
.
"(B) CONTENTS.-Each report JlUbmittcl under fOTTTl standards and Tequirements for use by regSldJtitk D-Mitigoti01l' ofFlood RUb
this paragraph shall Include a ilescriptirn of the ulated lending institutions- under the national SEC. &51. REPEAL OF FLOODED PROPERTY PUR·
methcds used to determine rompUance, fr.e nwn- flood insurance program....
.
,
.
CHASE AND LOAN PROGRAM.
ber of j~tionJI examined during the report_ SEC. 53L CU!RlCALAMENDMKNT.
.(a) . REPEAL.-:Section J36Z of the National'
ing year. a listing and total number of ~Section 102· of the Flood Disaster . Protection F.lood InsuTanceAct· of 1968 (42 U.S.C. 4103) is
nons found not to be in compliance.:::Ctions Act of 1973 (42 U.S.C. 4012a) is .amended by hereby repealed.
,'.
,
taken. to correet inctdentJI Of nonco~nce. striking the section headi1lJl and inserting the
(b) TRANSITION PHASE.-Notwit/J.standingsub-·
and an analysis 01 compliance, includilli" a dis- following new Jlectionheading:
Jlection (a), during the I-year ~od beginning
cussion of any trends. patterns, and t=blems.
"FLOOD INSURANCE PURCHASE AND COMPUANCE
on the date of enactment of this Act•. the Dinicand Tecommendations regarding Teason:;!)le acREQUIREMENTS AND ESCROW.ACCOUNTS".
.:tor of the Federal Emergency. Management
nons to improve the efFICiency of the =ina.
Agency may enter into loan. and purc)l,ase com~
tions processes....
.
.
s..btitk C--RGti,.g. and~J&tivn for Com- mitments as provided under section 1362 of the
(b) AMENDMENT TO FEDERAL· CREDIT UNION
DUmit:I Floodplom ~ Progrrui..
National Flood Insuranc:e Act of 1968 (as .i1\ efACT.~tion 204 of the Federal Credit Unimi SEC., UL COMMUNITY RATING SYSTEM AND 11'(, feet immediately before tluienactment of this
Act (12 U.s.C. 1784) is amended byaddir.; at t h e . "
. CENTIVES FOR COMMUNITY FLOOD- : Act) . ..... ; : , : '
. ';'.
. " ' c ' ;,,;.
_end tJre.{o/towtng netOsubsection:
.~" . PlA1NJUNAGEMENT•. .. ' .. < , , - , . c:(c).;SAVINGS CP.ROVISION.:"-NottDithsta7idi.ng
..:"(e). :FLOOD INSURANCE COMPUANCE BY~ IN-.Section 1315 ~'the National Flood Insurance . subsection, (a), the Director .shall take-anti' acSUREn CREDri' UNIONS.-., -,
.'
. .'
k t of196a (42U;S:C. 4022) is amended. ~,tion necessaT1l to (;amply with any purchastror .
". "(1)$XAMINATION.-The Board shall. dUring
.. (I) by·Jltriking. ·.~AfteT December". and'insert~ .lO<i.n commitment entered into before the irptni-i
,each examination cpnducted lI.nderthis
fag thelolWwing:::.-::'".,·,,·.;: ." .-" . ,. ..tion tif tJuiperiodreferredto insubsectWn·(b)
ifetermine whether' the i1lSllTed credit I<lrion is . "(a] REQUIREMENT, FOR . PARTIciPATION -IN, pursuamto authority u'ndeT seCtion 1362
the:
~ cOmplying with the requirements of the ~ FLooD INSURANCE PROGRAM.-, :' .... ,:. .. ... . National Flood Insurance 'Act of. 1968 or.. PJir .
flood insurance ProgTam.
"~"
"(1) IN GE.",vERAL--After December-''; and
,section.fb)~. -.'.
7-~
.~:- ~:;""--',,"(2) REPORT.- .. ' . .
(2) by adding at the end the folloWing neW' SEC. 55%.TERM1NAfIONOF EROsION.TIlllEA.T;·
'_'''(A)REQUIREMENT.-Not latertha1l. I yenT subsection.:..
.'
......."
.
,
.
ENEDSTRUCTURESPROGRAJL>.,.,c
',a{ter theaate of enactment of the RiegZ C~
"(b)..COMMUNITY RATING SYSTEM AND.·INCEN~
(a) IN GENERAL.-Secti01l.1J()6 of the 'National
munity Development and Regulatory - lP:prrroe- . nvES . .FOR COMMrrNITY' FWODPLAlN.· MANAGE- . Flood Insurance Act· of 1968 (42 U.s.C. 4013),js ,
':ment Act of 1994 and biennia11y iherm;ter for JlE107.:-.
.' '.. , . . . . .... ..... amended by striking sUbsection (c).~c .',: ~.
.
"the next 4 1Iear3. the Board shall sub7,nit Q report
"(1). AUTHORITY' AND .GOALS.~The . DiTector - (b) TRANSITION PH1fSE.-NotwithStaiuiing StUrto the:Conilress on compliance by imumfcredit s1tal1 camt out a communitIt rating system pro- ,section' (a).' during'the 1-1Iear period beginning
uni0n8iD1th the. requirements o[ the.monal gT{UII. under which communities participa~ vol- on the date of enactment of this Act. the DirecOIloodinsuranceprogrom..
.•... " .
. .·-~tmta~, .. '
, ~. '..
.'
. tor of the:Federal . Emerge1lc1i Mafw.gemerit
"(B) CONTENTS:-The Teport $1uiIr iJ!dude' a . "(A). to provide incentives lormeastl.res that -A~encymay payaniOUnts under floodi1i$Urance
'de3cTiPtUi1i 'o['themethods 1ISed'to ddeTmi1ie 1eduQe the risk of/lood or erosion damage that. contracts for demolitio1LorrelocatWn~f 3truc¢Impliance. the number of inmTed 'credit rmitni3 e:rceed the criteria set forth in JleCtion .J~1 and, !Ures as ptovided in.section 1306(cj of the 'Na;
examined during the reportjagi/ear. IJ listing ero/uate$UChmeasures; . . : : . ; , ,', ..•. ·ttonal F#Jodlnsu'rance'ACt,oJ1968 (bs fneflect
and total number- Of(muTed credit'vniorzsfound
"(B) to mcaurageadcption of more effective immediately befoTe the enactment olthiJI Act)•.
not to be in C011\Pliance>actiolu takim tv roTTect seasures that protect natural·andberte[icfal . (c) SAVINGS PIWVISION;~NottDit1iStanding
incidei!ts of noncompliance. cmd
a='Ysis of /fOodplainfu,nctionJl;·.. , . . . . . .. subsection (a). the Director. shall take an1l ac. compliance• .. inclUding a· discumon af ci1lll
n(e) to' encourage floodplain·. and erosion tion 'necessary to inake paymentJI under flood in~.
trends patterm and pTob/im$ am rec- .anagement; and·,
.. ".
.
..
..,
surance 'contracts pur,suantto any commitments
· ~tiom regaTdi1ig reasonable a.ctf,om to . "(D) to promote the ,reduction of Federal flood . made before the e:rpjrationof the period referred
improre the elficienc1J of the
proc- utSUrance 1o$$e3.
.
..
. t o in subsection (b) pUTsua1\t to Ute'authority
esse.t.....
.
,
. ..
"(2) INCENTIVES.-The program sha/lprovide under section'J306(c) of the National Flood In(c) AMENDMENT TO FEDERAL HOUSING ENTER- mcenttves in the form of criditson. premium surance Act of 196aorsubsection (b) ..
PRJSES FINANCIAL SAFETY AJI7) SOUNDA'ESS ACT rates for flood insurance coverage in commu- . (d) REPEAL OF FlNDINGS PROVISION.~ection .
OF 1992.-:Section I319B(a} of the Federcl HOUJI- '1tities that the Director determines mive adopted 1302 of the National Flocid Insurance Act 0[1968
ing Enterprises Financtal Safety and ~7!e$S tmdenforced measuTesthat reduce the risk of (42 U.s.C. 40(1) is amended.bit striking subAct of 1992 (12 U.S.C. 4521(a» is anumdedflood and erosion damage that ezce¢ the cri- section-(g).'
;
•
(1).
paragraph (2). by striking "qna- at the feria set forth in section 1361. In. providing in- SEC. &53. JlITIGATION ASSlSTANCBPROGRAX"
end;
. ,
centi1Je$ under. this paragraph. the Director 1IUly
(a) IN GENERAL.--'-Chapter III of the National
. (2) in paragraph (3). by rtriking the poiod at provide for credits to flood insurance premium Flood Insurqnce Act of 1968 (42 U.s.C. 4101 et
the end qnd inserting "; and"; and.
rotes in communities that the Director deter-. seq.). as amended by the precedi1lJl provisionJl of
(3) bll adding at the end the .[oUou::Ug new II<ines hare implemented measuTes that protettthls title.iJI further amended by adding..at the
paragraph:
.. aatural and beneFu:ial floodplain funCtions.. .;. . end the foUolCing new section:
,. .
C
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"MITIGATION ASSISTANCE
"(3) STANDARD FOR APPROVAL.-The Director amount of non-Federal funds Contributed fly the
"SEC. 1366. (a) AUTHORITY.-The DirectoT shall approre mitigatitm pl= meeting the re- State OT cOmmunity•
• hall caTTl/ out a program to Provide financial quirements for apprOtKJl under paragraph (1)
"(2) NON-FEDERAL FUNDS.-"-FoT purposes of
~nce to Stata: and commtDlitia, U$iag tItat will be most cost-beneFlCial to the National thU su6~tion. the term 'non-Federal funds' in· amounts made available /rom the Natio1Ial Flood Mitigation Fund. .
. . ' ~ludes State or local agenCy funds, in-kind con: Flood Mitigation Fund under $I!Ctio1l1361, for
"(4) PRIORJTY.~The Director sMU make eoery tributions, 'anll salary paid to staff to caTTl/ out
planning and carrying out activities designed to effort to prot1ide mitigati07t assistance under th~ the mitigatio11- activitieS of thi recipient. the
· reduce the risk of flood damage to structures $!iICticm fOT mitigation plans projJo~ng acti1lities value of the time and services contributed fly
C01JeTed under cOntracts fOT flood . insuranCe far repetitiDe lou structures and nructures that tlolunteers to Carry out such activities (at a rate
.Under this title. SUch financial ~ shall Iumi incuTTed ftlbstcmtial damage.
.
determined by the Director), and the ·tlalueof
-be made cwai1able to Statu and COI!IIIIU1lities in
"(5) ELIGIBLE ACTIVITIES.-The DirectoT shall anll donated material or building and the value
- the form of grants under subsection (b) for pl=- deterntine whether mitigation actitlities de- of anlllease on a building..
.
xing amstance and in the form of gnmts under a:ribed in a mitigation plan submitted under
. "(h) OVERSIGHT OF .MITIGATIONPLANS_-The
·tIm Section for caTTl/ing out mitigation actitli- subsection (dJ complll lDith the requirements Director shall conduct overslght of recipients of
ties..
.
.
~ paragTaph (1). SUch activitieI may in-. mitigation assistance under this section to.en"(b) PUNNING'AssISTANCE GRANTS.dude-.
.
.... .
sure that the assistance is Used in compliance
"(I) IN GENERAL.-The DirectoT may make
"(A) demolition OT. relocation. of any structure 1Dith the apprOtled mitigation jJla.iis of the recipl-'
grants under this subsectitm to States afufcom- .lGca.ted on land that is along the shore of a lake . ·ents and that matching funds certified under
munities to assist in detleloping miti9atUm pla1l3 ar other bodll of:lllater and is certified b1I an ap- subsection (g) are used in accordance 1Dith 'such
under subfection (c).' .
prapriate State OT local land·use authority to be certtFtCation.
..
.
"(2) FUNDING.-Of anll amounts made p:tIaiZ- mbject to imminent collapse or subsidence as a
"(i) RECAPTURE_able /rom the National Flood Mitigation Fund TeSl!-lt of erosion or flooding;
."(1) NONCOMPUANCE WITH PLAN.-If the .Difor use under this section in anll fiscal year. the
"(B) elevation. relocation. demolition; or rector determines that a. State ·01' community
DirectOT may use not more Uian '1.500.000 to flOodproofing 'of $tTuctuTes (including public that has received mitigation assistance under
prOtlide planning assistance grants under tJtU struct"Pes) located in areas having special /lGod this section has not carried out the mitigation
subsection.
AazaTQ.s OT other areas of flood risk;
activities
set forth in the- nutigation plan. the
"(3) LIM1TATIONS_"(e) acquisition bll States and communities of Director sJo.aU Tecapture anll unexpended
"(A) TIMING.-A grant under this $Ubsection properties (including public properties) located amounts and deposit the amounts in the Namall be a1Dll.rded to a State OT community not in areas /uwing apecial flood hazards Or other tilma.! Flood Mitigation Fund under section
/
more than once every 5 years and each grant -areas of flood risk and·properties 8Ubstantiallll 1367.
may cover a period of 1 to 3 lIears. .
. dmna.ged b1I flood. for public use. as the DiTector
"(2) FAlLURE TO PROVIDE MATCHING FUNDS.. "(B) SINGLE G1UNT.EE AMOUNT.-A grant for determines i8 consistent Vlith sound land liIan- If the Director determi1tes that a State or complanning assistance may not erceedQgement and we in such area;
munitll that has receitled mitigation assistance
"(i) '150.000. to any State;·or
"(D) minor physical mitigation efforts that do -unde7' this aection has not prOtlided matching
"(ii) S50.ooo, to any community. .
not duplicate the flood preventton activitia -of funds in the amount certified under $Ubsection
"(e) CUJlULATIVB STATB GRANT AMomiT.-The other Federal agencies and that lessen the Ire- (g), the· Director shall recapture anll U1ler'.una of the amounts of gTIlnts made under this quency or JeVeTitJI of flooding and decrease pre- pended amounts of mitigation amstance exceed.. aubsectitm in any fiscal lIear to anti one State . dieted flood dama.ges,' ·lDhich 6hall not include ing 3 times the amount of such matc1itng funds
·and aU communities located in such State may fllQ.jor flood control fJTofects such as dikes, let/- actuallll. provided and depoSit the amounts in
1IOt «rceed $3IXJ,ooo.·
ees, ~, groins, and jetties unless the Di- the National Flood Mitigation Fund under sec. "(c). ELIGIBILITY FOR MITIGATION 'AssIsr- rector $peCijica!l1l detemrtnes in 1Ipproving a tion 1367.
. .
ANCE.:-'To be eligible.to receive jinancial amst- aritigationplan. that such activitieS aTe the most
"(;) REPORTS.-Not later than ll1eo.r after the
ance uiWer this aectton for mitigatWII activitier. cost-effecti'Oe mitigation activities JOT .the Na- date of enactment of the Riegle Communitll De-.
a State or community .hall detIelop, and hare tional Flood Mitigation Fund; .
tIelopment and RegulatOry ./mpr0tlf!meilt Act of
· apprOl1ed ~ the Director, a flood risk mittgatfon
"(E) beac" ROUTishment activities;
1994 and bienniallll thereafter, theDirflCtor shiz.zl
plan (in this section referred to a G 'mtttgattoR
'~(F) the prwisUm. af technical·assistance by submit a Teport tiJ..the Congren describing the
pla,,'), that describeI the "!f.tf9atioa actitlftiel to States to ~and·.'ndividuals to COR- status of rnitfgatton GCtitlfties cCmied out Unth
be ca~ out lDit1~ assistance· provided under • ~ eltgfble_~ activities; - - .
. '~nce provided under this seCtion. ..
.
t1Ua MCtio1I, is consistent tDith the ~ esta/r.. -.. (G) o~ activitle$ ~ ~ Director con.rid-. . "(k) DEFINrrlON OF' COMMUNlTY.-'For pur-.
liI1uld bM the D!rector under .ectUm 1361,: ad -.~, a.ppropriate .~ &pecifie! in regu1attoR; ~ -poses of this section, the: temi "community'
prwfdes protection against flood loaa to strvc.. (H) ot1IeT mitigation acti~ IIOt described meaM-'-·....·'. . _. ,'.',' ,. _.,. _ . .'
.~ bI.r~ far,wlde"
far flood Uuunmce are ill ~ (AJ Umrilgh (F) or the r~ ... ',"'(t) a pOlitical mbdtvfsfon that (A)· has 'zon(RI(Jilable under this title. .The mit1QatimJ plml tions. isrued. under .~aph (G); that are· ,ing and . bUilding code jurisdictiOn 0tIeT a par.~ ~ COIUfatent ~.G compreheMvutrat- .~ fIl.tfe·~tian,p~nof'G:.~.,!,:'Ucula.T.area 1u:H1ing $]H!dalflood hazards.tm4
ew.for mI.t1f1ation actitIitie6.!or the area v.ffected~.
.' ~~ -" "'-".',.~ .-: , .... (B) i8 participatingfn the national fl~ insurb1I tile mitigatton plan, t1utt has bea ~ ..... (f) LDm'A!/ONS1J11.. AMOUNT o~ ~-ance progrCUl).; or . . .... ~. "... .. _.. ,.
b1I theor ~niltl t~ G publicANflE.-· ... . ...<. . . - :..
" ' . ~ ' - A'(2} a paliticOl sUbditIision of a·State, or other
:!&e4ring-,., .• -...'. ···'c' ,.,. :,. -... ... .. ,
-(1) AMOUNT.-T.he .una. of the ~ts of aUthority, that is daignatedt(l iletIelop and 00-'.'(d) NOTIFICATION QFAPPBOVAL ~ G~ .~ ~ provided under this sec- ,·minister a mitigation planb1l·political.subdit1f~
-AWARD.-::\ .-:-. ,:.,'.' .~. "',--.. ". ,:;:-:>. . timllbai1Jl1 ~ So1/eaT period 7fla1/.rwt e:z:ceed.,- tion! aU of lDhfch meet t1ie rE1q!'irements of
_. "(1) JNGENERAL.-The DtrectQr: s1uJll1lOtif1l a . ~ :(A) 110,000,000, tQ any State; or _-""
:;' . pa.Ph (1)....
. ': . _ .....
..':
State or ~ ~ngG ~~ plm& _:.:}B) SJ,,3O(),ooo, tQ .ann0rnmf;'n{.ty-.." ' . ' ' ( b ) REGULATIONS.-,,-Ndt later tha,n 6· months
,01 1M GJ)1,IrOtIal OT diaapproMl Df the JlIan. ut-~".,- (2) ~-The - of the ~.of )i/teT date 01 eMctment oithuAct, f!Ie DirectOr .
~ t1&tm 131 daJ/$ a.tter admrl#Ion of the J)lGa.. - ~.~ provided. ~ this:~'d)f tJie Federal.. BmergericJJMa~ement Agency
":.. (2). N.017FICATION. o~. D11IAPPRfJVAL.~ 1M ·timl. during an.1I Soyear peri~ to anll one ~ .• 'shalf imle regulations to caTT1J out.sectto. 1366

as

COfItJuc!8

St4te

-=

:~

::,~~mn::::a

'}::::!-~~_':',~\~:fII(S1I ~.of

the

National Flaod I~r:a1uje·A~:.of~,as

·lIDtifV~ in Wrft(ng, the' State 9t .C01IIIIIU~.1Ub- ~" "(3) WAivEB.-TM Dfrectqr:riuJW- toahIe the- added b1I rubsect;W1l(o}- - .. , . - .-.. '. - ...
..
mUang Uia plan.of ,the reason.. for. ma. ~ cIiI- . tfoUIIT amount limttatUnu. ~ pcmJgTGP#Ia (1) , '.S1IC- ~ BSTA~~NAnONAL FLOOD

·~f'.fJ!(ejf~IB~1i~~'n~~-~~iis.s~; '..

• "(1) Us OF:A.VOUNrn.~.Amotmtl .prDtlf4ed

',;:'

~~;::':a~~o:a='!~-: :(~) Iii GEiiEIw..-c1iapter Illoi ~·Natio1wl·

emergetlClf declared by the Prm4ent (])IlTlIImit Flood l~ ~ct of 1968.c~ U.s.C. 4101 et
Wader thillIICtto1& (other t1&tm tmder IVbsectioa to the BOOert T_ 8fq.ffOrd DiIa$ter RelWl and '.seq.). as amended by the preceding pr~ns of
(b» m4lt lie used onl#lor mtt1gatioaactftlltles Emer[Je1lCJl Amstance :.tct) 4$ a resUlt of flood. . thts title, 11 ~ ~; b1I adding at the
~.Ia a ~ plan apjmrDed by tile C'01ICfittou fs fa effect ~ Tespect f(1 (JTeas in end ~ folloJDing.JZetD ~ .
.'
Director;WIder IUb8ectitm (d)-•.,T1ie Director the State or community•. · _.
~,
.- .. ~'NATION#- FLOOf) JUl'IGATION FUND ..
· ihall profride aufstcmce un46thts 6ectlDi& to 1M
....(g) M~ Rl!QUJRBJIENI'..~·SEC. 1361. (a) EsrAlJUsHMEN'I' AND AVAILezte1lt CIIII01mts are auaUQbze 'n the NatitnIal
IN GEiiERAI..-The Director ma, not pro- ABJUTY_-TheDirectOT ,hall' establWl 'n the
FlODd Mftigatllnl Fund pursuant tQ approPrlG-· iIlde ~ ~ under this sectton to . 7'Teasu~ of the United States'. a fund to. be
timl Acta..6UbJect onl1l to the abIence oj opptOf1- G State or COI7DIIU7Uty in an. amount erceedi1ttt 3 1m6um 4$ the National Flood Mitigation Fu~,
able JIIIft{gatton plam.
i . . · -.
•
.
times tile amount that tile State or communitJt lDhfch $hall be creditedtDith amounts de$crlbed
. "(2) DBTEBJlINATION OF EUGi.SLE PLANS.-Tk t:erl;ifies, 4$ the Dfrector shall require, that the . in subseCtton (b) and VIall be a1X1ilable, to the
Direetor JJICli' ClJlllTOtIe O1lly ~)'lam t1&at . State ar CCIIItm¥nlt)o. tDi1l contribute /rom 1IOIl- ·exteJU provided. m appropriation Acts. fiIT Proapedfll mittgatlmI actitIUia that the Dire'ctiJr de- Federal ftuub to deoelop a mitigatton plait. T!iding assistance under sectitm 1366.
.
temUnes are tech1l1caU1I feasible andcost-effec- .wu:rer subsectiolt (c) ind to caTT1l out mitigatto1&
."(b) CREDrrs.-The National Flood Mitigation
title and onltt IUC4 plans that ~ actitIfttc= activities under the apprt1tled Jldllgation piaL .' Fund ,hall be credited tDith. ..
t1w.t are cou-benejicial tQ the NaUcinal Flood hi. lID case shall a1qf in-ktnd Contribution b1I . "(I) amountS /rom the Natitmal.Flood InsuTMitigatiOn Fund.
~.
..'.
.. :.";::;.'
.. flny State ar.COIIIIIHUIU1/ uceed O1le-half of the· ance Fund, in amounts not e:z:ceeding-
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"(A) S10,OOO,OOO. in. the F=l year ending Sep(b) MDLBERSHIP;-.
(g) OFFlCERS.~The chairperson of the TaSk
(1) L.. GEh"ERAL.-The Task Force. shall be Force may appoint'any officen to carry out the
tember 30,1994;
,
"(B) SI5,{J()O,OOO in the FtSCiJ.! year ending Sep- composed of 10 members, who shall be the des- duties of the Task Force under subsection (c) • . ,
tember 30,1995;
19nee:$ of~
(hf STAFF OE-FEDERAL AGENCIES.-Upon re(A) the Federal Insurance Administrator;
quest of the chairperson 01 the TaSk Force, the
"(C) $20,()()(),()()() in the FISCal year ending Sep·tember 30, 1996; and
'.
, ( B ) the Federal Housing Commissioner;
head 01 any 01 theFederGl agencies 'and entities
. "(D) S2fJ,OOO,OOO in each fiscal year thereafteT;
(C) the Secretary of VeteTamA/fairs;
referred to under subsection (b) (I) may detail,
"(2) any penalties collected under section
(D) the Administrator of the Farmers Home . on a nonreimbursable basis, any of the person102m of the Flood Disaster Pmtection Act of Actm:mstmtion;
1!el of such agency to the Task Force toassis!
1973; and '.
"
(EJ the' AdministratOr of the Small Business the Task ForCe in carrying out its duties under
"(3) any amoums recaptured under section 'AdmV:istTation;
this section..
IJ66(f):
.
(F)
Chaimlan of the Board o{DirectoTS of
(i) p()wERS.-incaTTYing qut this section, the
"(c) .INVESTMENT.-If the Director determines ,the Famt Cred:t Administration;
Task Force may hold hearings, sit and act at
that the amounts in the National Flood Mitiga-' (G) a'desjg1ree 01 the Financlal Institutions times and plizces, take testimony; Teceive~
tum Fund are in excess' of amounts n.eeded 'EzaminatioiJ Council;
.
dence and assistance, provide information, and
under subsection (a), the Director may invest '(H) the Director 0/ the OfFu:e of F.ederal Hous- . conduct research' as. the Task Force co~
anN exceu amou1iU the Director determines 00- ing E1Uerpri.se Oversight;
.
. appropriQ,te.
~ ". > - '
visable in interellt-bearing obligations issued or
(I) the chairman of the Board Of Directors of
~(j) TEBMINATION:-.The Task Force shall terguaranteed by' the United States. '
ihe Federal Hume Loan Mortgage Corporation: minate upon the eXpiration of the 24-month pe"(d) ItEPORT.-7'he Director shall submit a re- and
..
riodbeginning upon the desfJl7iation of the ltist
port to the Congress not later than the expira(JJ the cn.a;msan of the Board of Directors of member to be-designated under sUbsection (b)(1).
· tion 0/ the I-year period beginning on the date the Federal National Mortgage Association.
SEC. IS6%.. TASK FORCE ON NATURAL AND BENEof enactment of thig Act and not 1es3 than once . (2) QUALIFlC...TIONs.-Members of the. Task
FIClAL FUNCTIONS OF THE FWODduring each successive 2-year period thereafter. Fo=: shall be designated for membership on the
PLAIN.
. The report shall describe the status of the Fund Task Force by reason of demonstrated knowl(a) ~ABLISHMENT.-There is hereby estaband any activities carried out with amoun ts edge and . competence regarding the national lished an interagency task force to be known as
'from the Fund.".
floo!! insurance program.
the Task. Force on Natural and Beneficial Func(b) NATIONAL FWOD INSURANCE Fn.D AS SEP(c) DUTIES.-The Task Force shall carry out - twits of the Floodplain (in this section referred
ARATE ACCOUNT.-Section 1310(a) of the Na- the!ollowing duties:
.
to as the "Task Force")..
.
tiona! Flood I1l$Urance Act of 1968 (42 U.S,C.
(1) RECOMMENDATIONS OF STANDARDIZED E,v(b) MEMBERSHIP.-The Task Force shall be
• ~--"""FOJCEMFJo7 pRDcEDURES.-Make recommenda.
4017(0.» 18
~,~.~
composed-of 5 members. who shall be the des·
(1) fn the matter preceding paragraph (1)-.
tiOT<S to the heild of each Federal agency and ignees of.
(A) by striking "is authori?ed. to" and insert- erzre::-pr;.se referred to under subsection (b)(1) re(1) the Under Secretary of Commerce faT
ing "shall"; a n d '
ga,d:ng establishment or adoption of standard(B) by inserting afteT "which' shall be" the ized enforcement procedures among such agen- Oceans and Atmosphere;
(2) the Director of the United States Fish and
following: "an account separate from any other des and corporatiom responsible for enforcing
nd
the
Wildlife Service;,
.
accounts or funds available to the Director a
com;;iiance with the requirements under
na'(3) the 4dministratorof the'Environmental
shall be"; and
. .
ti01Ul1 flood insurance program to ensure fullest
.. (2) by adding after paragraph (6) (as added by possible compliance with such requirements:·
.PTotection Agency;. "
the precedinq prcnrisions of this title) the follow(z) STuDy OP COMPLIANCE ASSISTANCE.-'-Con- . (4) the Secretary of. the.Army.actillgthTough
ing new paragraph:
duct a nudy of the ertent to~hich Federal the Chief of Engineers; and,'
.
"(7) lor tramfen to the-National Flood Miti- age'llCie$and the.$f!CGndary mortgage market
(5) the Director of the 'k;ederal Emergency
'.
gation Fund, but only to the extent prol}ided in . car. pr-ovide 1USi.stan.ce"in ensuring compliance Management Agency.. . . ' .
section J367(b)(1); and".
witit the ri?quirements under the national flood
(e) DUTIES.-'-The Task Force sluillSEC. 655. ADDrI10NAL COVERAGE FOIl COMPU· i1l$".lTtVlCe program and submit to the Congress. a
(1) co7iduct a study to-,-·., .... " '.' "
.
.., ..",..,.....
r u",. U.SE "".~
.. ~ CO"
"'A.) ,
identi~y
AN,.....
" .. ~ ..,...~.
,,- report describing the study a. nd any ecru:. Iu\
' , the natural and bene'icial.·func,.
TROL MEASURES..
'
sior.s. '
.
'
. - , ,tions of tIte floodplain that reduce flood-related
(a) IN .GENERAL..-Section 1304 of the National
(3) STUDy OF COMPLIANCE MOD,eL.-Conduct a losses; aild'
.... '.'
Flood Insurance Act of!968 (42 U.s.C. 4QJ1)is ' 'stutfr of the extent to whicheristing programs (B) develop reco17ll7lendll~()1lS,on ,how- to re{UIIe7Uted-::-' . :,:....
•
. , ' . I .'. of Fedeial ageacieiand corporationS lor Compli-" ducefl.?odlo~ by protecting
natural .and
~.
byredesi!l!'l'ting,subsection(b) flS ~'ance with. the require:Jl'le7$ under the natiOnalbeneFlCial fu~ ofthe.floodplain;and, ,
.~' '
... .."
flood inmrant% program ean senie as a model >,;<2) tnake the_ Information and Tecommenda'sectiQn (~); a"4 . " . .
~. (2) liJI. lnsertin!1 after. su!Jsectwn Ja)the. follow- "Jor utherFederal agencie$ TeSpOnsib~ /or en-tions uncw.~ subpciragraphs:(~)a1ll1)B) P}lblicly"
..'
.- ford~gcompliance :and subinit to the;'Congres3' avaflable..:. -:,', '> ,,':;.....:,'-;"C> .. ;7"" ,>
.trig netq subsection: '.;' '.; .. -".
.,~:"(b)ADD/TIONAL.COVERAGE !,OR COMPUASCE,,, a report describingthe·studyand'any·conc!u- ~ (d)NONCOMPE1!SATION.~lrfembersoftheTask:
~WlTH LAND USE ANDCONTRiJL MEASURES.~The .Siou. . .
.." .' ' .• '.
.,.Force shall r:~Vf}nD addi~.z>aY by_reason
national flood f71S1franceprogram esroblished:, (4) REcOMMD.7JATJ()NSFoR Eia'oRcEMim:'AND," of~r'senriCe.o.nthe Tas":,.Forc;e:~ ·7 ... · ; ' " .:.
pursuant to IUbsection (a) shall enable the Pu~- . COlCPLlANCEPROCEDURES.-Develop - . Tec- ,,(e) CHAlRPSRSON_~~.7nembers ·ot:the Task
chase .of insurance to cover the costo/.compll- .~ ommendations regarding enfor~t and .com~ Force shall elect;~. nJembe1'as eha)~n of .
; a1fCe 10Jth land use and control measures estalr '.plicm.ce proi::edUrl!S, based' cit the. studia and . the Task ·Force.;.<,";' ·0, ,c.~· ';' i" .. '::;,' . ; .,., .
,lished under section.l361for~" . .
-fi7ll!iIl.g$ of'iMTaskForce, and' publish such"
ill MEETINq8 AND 'ACT10N.~The Task,_Force
" _ "(1) properties that are repetitIve loss struc- r~.:
'" ...... c' .' .. ' - , . . :_shallmeet.at the.'calz.{)r~ ..chairpemmOT a
· tu~es;
c'
" "
(5) ST1JDy OF DETERMINATION FEES.-C01l4Ucf ,majority oLt';e members pf the 'TaSJV F.orce and
·': f2) properties that..have flood damage lit .,0. ~y 01-.<', c' ' . ',<' . ': , " c ,'-;-:i..,·"mall takelJCtU?n by a vote ol,the; ma~tl/of ~
.W.hlCh . the cost of repaIrs equals or exceeds. 5()•. ') (A) the-rOOsonabIeness "o/Iees chaiged ~rsu- :rn.ember$.~ FedeI'alJnsura.~~dinin~atot
.fH!Tcent of the value of the stTucttLre at the time ..... ant to I02(h) 0/ tlie' FloodJ)isastet.Protectio!l .,.hall -coordinate !lllOcall'themftf(4 meeting. of
df,t}leflo od event; and . ;...' ,. .
'Act of 1973 for
'of detemriningwhetheT the c,tJte ,TaskForce.·!,!:. -/':."0';1"":" ';:f:;~~."""'{ '.'\:,.l~ \'C"
....•. (3) pr;operties ~t !W"e~tame.dflooddam= ; . J1Topertj JeCurinq aloa~ a.located. ~?t. an.arep;,. (9).Of.FICERS.,:""Thecharrperspn.of the Task
~e on, multiple occaswns,. if the Director ~. ~ special floodha:;ards;.and c 'i.;c"> ~ ;~. ,: Forfe, mayapp<nntanll of[u:ers to CQ.TT)I out~
"mmes that U u COft~ffective and in the beSt 11'..-, :0_-(B) tohether t1ie fees chQrgedpuTS?UJntiO:Such ,;.·.d~of the Task-Force under'su~sectign (c). ' , ...
_teres~_ Of the ~ational,Flood Insur~nceFund to_:~Sectim liJIlendeTsand seroiceTS a.r~grea~thiJ.n·; (h) STAFrOF:fEDERAL,AGENCIES.-Uponre-.'
· require compliance tDfth, the lan<!, use and con~:the amounts paid by Such lende!;r.and seniicers ..guest of t~ chal1-perso" of the Task Force, the
trol. measures.
.' ,
'.
. ,- to pc$01u actually Cbnductingmeh determina- 'head a/any of the .Federal agencies.and entities"
"The Director shall impose a surcharge on each,.,:tions a7uf the. Uterit towhichthe/ees exceed . referred to .under subsection (b) may detaU, on
insured of not more than $75 per policy to pro- suck amounu... ";'"
. . ' ",' .' :". . . a nonreimbursable basis, any of the personnel of
vide cost of compliance coverage in accoTdance_~. (d) NONCOMPENkATI()N:.-:-Menwers 'of the Task such agency to the Task Force to assist the Task
with the provisUms of this subsection."; '.. . 'Force $hall receive no aMitional pay by. reason . Force fncarry,iniJ out ,its du.ties under' t1Us sec'. . .
":-'" ' , c
"
.
(b) MPLlCABILlTY.-'-The provisions of sub- . of uleir seTvice on the. Task Force. . . 0 ,c'.• ' ' . non.
.section (a) shall apply only to in:operties that '. (~l CHAIRPERSON.~The members 01 the. T~k(i) PowERS.-Inrorryingout this section; the
· sustain flood-related damage after. the date ofForre shall elect one member as chairperson' of . Task Force. may hold hearingS,.sit and act at
'enactment of this Act.
".
the Task Force... , : ' ".
. ,.,
,
. . times and places, ;take testimony, receive evt.
SubtiJ1e~TaaJtFo~
MEETINGS AND ACT/ON.-'1'he TaSk Force dence and assistance, provide information,.and
$Be; s6L FLOoD INSURANCE INTERAGENCY TASK ,sha1! meet at the call of the chairman or a ma- conduct ,research as the Task Force considers
.'
FORCE.·
.' '. .
iorit¥ of the members of the Task f'orce and may appropriate.
" '.
(a) ESTABLISHMENT.~There is heTeby .eslab-:·take action b1 a vote of-the maioTilJl. of the . (j) TERMINATION.-The. Task Force shaU ter24-month pelished an interagency task force to be knounz as ;.,membe;n_ The Federal Insurance Admmtstrator minate upon the explration ~f
the Flood. Insurance Task FDrce (in this section, shall coordinate and Call the. initial meeting of Tied beginning upon the designation 0.1 the last
referred to as the "Task Force").
the Task Force.
member to be designated under subsection (b).
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'SEC. 61&. UPDA.TING OF FLOOD JIAPS.

August 2, 1994

SEC. 615.. f'ECllNlCAL JlAPf'lNG ADVlSORY COlIN.

Sectimt 1360 of the NatWJWl Flood msuTllllCe
. CIL.
Act of 1968 (42 U.s.C. 4101) is amended by add(a) EsTABLlSHMENT.~TheTe 18 established a
(a) iN GENERAL.,--Secticm 1319 of the National ing at the end t!i.e following new subsections:
cOuncU to be knoum as the Technical Mapping
'Flood InsuTance Act of 1968 (42 U.s.C. 4025) 18
"(e) REVIEW OF FLOOD MAPs.-once during ~councUC~~. (ill this sect:iqn. ref~ to as
mnended by m-iking "SeptembeT 30, 1995" and each ~lIeaT period (the 1st .uch period begin- ..'"
,
.............ng "Septembf!T 30,1996".
ning on the date of enactment of the Riegle(ll) MEMBERSHIP.-'- .
u..,.,...
Communit1i Development and RegulatQrg. 1m(1) IN GENERAL.-The CouncU $hallconsist Of
(b) EMERGENCY IMPLEMENTATION,,--Section PTovement Act 'of 1994) OT more oftell <u the Di-. the DiTecror of the Federal Emerge1lC1l Manage1336(a) of the National Flood Insurance Act 01
......
4"~ ~ 4-'- .. _" . ment Ag ...."" (in this.aection rererred to as the
-.-~
,•
1'968 (42 U',".C·. ~na:ra)') ,~. _ _ """ .... '"'-"-'-g recror. ...,.ennmes necessary, ..,..,. u"ec"" s,""'
..,
2VYVl'
IJ .... "" ....... "'9 ~.""""
assess'the need to revise and llpdate all flood- "Director"), OT.the Dti-ecror'• .designee, and 10
"September 30, 1995" and inserting ."September plain areas, and flood risk Z07le$ identified, de- ad.ditional meinben to beailpointed by the Di30, 1996".
'
. ,
lineated, OT established under this section, based Tectm OT the designee 01 the Director, who shall
BBC. IS1%. UMITAT10N ON PREMIUJl INCREASES., on an analysis 01 all natural hazards alfecting be- . .
.
..
'
, (a) PROPERTY-SPECIFIC LIMITATION.-section flood risks.,
.. .
,,'
. (A) the Under SecretaT1l 01 Commerce fOT
lXM of the National Flood Insurance Act of 1968
«m UPDATJN(} FLOOD. MAPs.-The DiTeCror Oceam atid Atr1w$pheTe (OT hi8 OTIter designee);
(42 U.S.C. 4013(b» is ~ .... ,', ..
.
shall revise and update any floodplain- ateas
IBJ a. member of' recCgnized .urveying and
(1) in 6Ubsection (c), bJ/rtTiking "NotUJith- and[loOd-Tisk~
mapping professional associ4tio7u and otgani-'
standing any :other PTcroisionol thiS title" and
"(1) upon the· detemtination of the DiTer:;tOT, zations;
.,
.tnseTting "Subject only to 'the limitation under according· to the assessment under 6Ubsection
(C) a member Of recognize(!. piofe#ional engiaubsection (e)"; and
. "
,
(e), that revision and updating aTe neGe$SaT1l fOT ReeTing <USOCiatiom ami organizati0n8;
.
(2) b1/ inserting a.fter subsectWn(d) the lollow- the areas and zones; OT _ .
"
(D) a member 01 recognized PTo/euic1Ull. Q.$saing r.ew subsection:
.
"(2) upon-the request from any State OT local ciations OT OTganizatiom Tepr~ flood haz'H(e) ANNUAL LIMITATION ON PREMIUM IN-' government stating that $fHXiFlC floodplain ard determination firms;
CREASES.-Notwithstanding any ot1Uir .provision aTeas OT flood-risk zones in the State OT loci:Jlity
(E) a representative of the United States Geo01 this tiUe, the chargeable risk premium rates need revision or updating, if mf/icient technical logic Suroey;'
-.
. .
fOT [lOOd imurance'under this title lor anll prop- data justifying the requeU 18 6Ubmitted and the
(F) a representa,tive 01 State geologic survey
ertia within anll single risk classification may unit of government making the request agreu to programs;
"~--'-~" .... the
. (G) a Tepresentative
of State natWnal,flood innot be increased by an amount that lDOuld re- PTovide funds in an amount ...,..".n
......,.. "'J#
surance
coordination off'-Ce$; "
. (H) a representative of a regulated lerui.ing in6Ult in the average of 3UCh rate inc;eases fOT Director, but 1Dhich mn.y not exceed SO percent
properti~ within the risk classification during
of the cost of carrying out the requested ret>ision. stitution;
.
any 12~nth period exceeding 10 percent of the OT update.
(1) a representative o[the Federal HO'11U! Loan
average of the risk premium rates lOT PToperties
"(g) AVA.lLABIL1TY OF FLOOD MAPs.-To PTa- Mortgage COrpOTation; and
within the risk clamrlcation' upon the com- mote compliance with the requiremenu 'of this
(J) a repreMmtatlve 01 the Federal National
mencement 0/ such 12-month periOd. ".
title, the Di¥ector .halI 7rIilke flood. insura.nce 'Mortgage ~
'(b) REPEAL' OPPROGRAM-WIDE LIMITATION.- Tate maps and related infornuJ.t:imt available free
(2)' QUALIFICATIONS.-:-Member& 01 the Cou¢l
SubseCtion (d) of aeetion 541 of the Housing and of charge to the Federal entities for lending reg-·· shall be appointed ba#d' on their demlmstrated
Communit1i Deoelopment Act 01 1987 (42 U.S.C. ulation, Federal agenc1/ lenders, State agencies knowled.ge and competence regarding mTVeying,
directly responsible fOT coordinating the JUl-: cartography, remote ~~g,fleographic. infor4015 note) is heTebyrepealed..
BBC.1l11 ·MAlliJtuMFLOOD INSUIUNCE COv-' tional flood insuranceprOgrom, and apprOPTiate mation SY$tems, OT the tecluUcal aspeCU 0/ PTe.
'. ,BRAGBAMOUNTS.··
..'
representatives 0/ communitia participating in paring and using flood i7I3UTallCe rate nuips.
F ) l'
G'
........ . 1306"" f the N
the national flood insura.-u:e program, ami at a
(e) DUTIES.-The Council ghan~
,
,a N ENERAL.~ ..on
'v, o .
a-' reasonable C06t to qU. other penon$. An),. re-.
iional Flood Imura'nCe Act 011968 (42 U.s.C. ~";pts resulting from this mbsection shall be de- - (1) make recommendati07l8 to the Director on
4013(l1)) 18 amended asfoUoW$;.
.
~,
.
how to improve in a cost~ffective manner the
(1) RESIDENTIAL PROPERTY.-ln Paragraph (2), posited in the National Flood Insurance Fund, accuracy, general ~, ease o[U$e, and dis.... ~'-'''
t / SISO (}()() nder n._ pursuant to &eCtion 131O(b)(6).
, . , tribution and dissemination of flood insurance
. VJI .. ~,~ng
"":' qmoun ,,0' . '
.u
.,..,
"(h) NOTIFICATION OF FLOOD MAP CHANrrES..-,-,
. prot7I3lO7I3 of thu clau$e. and inseTting the 101- .The Directo'T shall cause 1Wtice to .be. -'''Iis.'ked
rate mtLp$; ,'..'
,
Jowt
"total
t r ludi
h limits
Y. (2) recommend to the Direcror mapping stliAd'.
_,:g:.a .amoun me . ng.uc..
, in the Federal Register (OT ahall PTovide Jlotice 'iud$ and guideli1le$ fOT flOod. insurance rate
SEC. 611.IlA'1:::::N OF FLOOD INSUllANCE ~

·~~r~.m:a.~~ph~o.~~o=l:s.~.In ~ !r;::~l'nsu'comr·ancepar~~~~~~!~;tJ/.~~~maps;and·,
. '_ ............•
(3) submit ,an annual Teport .to.' t1u! Direcror
f

"".f4VVUo

.. - ........ ~ ~... _ .

. . . -..... ,

.

paragraph' (3),: 'by, ~ng""a~;amou~t 0 . to flood insurance map paneu issu¢ in tMform . thatcontai1lS-,-.
'.~':
....'
.' I5O,OOf! under the pr~ of thu claU$ea~ , 01 Ii IetU!T of maP amerubr.entOT a letter_ 01 map' (A) cidemipticm o/the.actmties ql theCoun,~ng ,the Iol}01f'inG; . ~~ .~ount (m- TevisiOn. SUchJl.Otice UIa1l be .publuked or.oth- .' ciI; .
" : . ' .' " , ' _;'. .
'.' auding .uch· lumts speci~.,1I. :1f"ragrap h erwise Provided Mt later tlw,n 30 day. atterthe . (B) an evaluation 01 ~ 6tat1u and perform: map change OT revision becomes eflective. Notice.
of flood inmranoe rate map$ and mapping
; (lXA)(ii)) of Sl()(),OOO".>:.~>.", .':,' '- .
:!·J3):NONRESID~ALPROPEJ!,TY 'AJ.!..D.C?N- ,by any method other than publicatio7l in. the .activitie$-to revise ll1id;upciate floodfnmrance
" TENTS.-By striking ~ap~ (4) ~ In.rertingFederal Register shan fnclude alIpertiJlelitin~ -'rate maps, asmab~hed~&Ulntto the
~/ollcwtng ftetO paragraph: ...... . - ' .
•
formaticm, PT01ifde lOT regular and frequent dis- amendment made b)' sectio1i $15; 4114 " -...'
.
(4) m ~ cue ,01 anJ/ 1I()1IreMen~ prop- tributUm, ami be at least <u accessible to map .. (C) a~TY of reromniendattotu made bll
,~, including chUT~he3, fOT 1Dhic~ the ~ PTe- . ·users iunotice in the FederiIJ Regist.eT.·All no- the Council to the.Director. - .'.....
.
'~~ i8determined in acctJr!lo;n~ WIth the _ tice8 Under this subsection ~han include inlOT- . .:~·(d) CI!AlRPER.SON.-The ineinben of f!!e. Counp1ot1UlQn$of ~ 1307(a)(1),a4d.Uional floo:d . mation on how to obtain cop/e$ of the changes cil shan elect 1 member to _
as the chaiT·jnnLTanceinerceu 01 the Uml.f$$pedfie(I iuub- OT TeIJiMn$.
.
_'.
.' penon of the Council (intha:
ieferren to
:JXlTCl{jraplu' (B) aAd (C}o[ fkmJgTrJpI&. (l) $hall _ "(i) COMPENDIA OF FLOO.DMAP, CHANGES.~as tM'~"» ~"
".~ ·.··c.,'.....
'. be madea-oatZable!O '.every !mured. upon -re., Every 6 month.!, the DiTectOT 8hall publfsh,sepa-. ' .. (e) COOBDINATION.-ToeiuuTe· t1!at the ·COU.xewaz:CPtd eIleJ1Iapplicant fOTImutance, hi re-. ,rately in their entiretr/ 1Dithin a ~ium, all cil's ~ are ~tO tIie mar· ipect ;10' a.ny.mglemu.:tuTe,UP to a total chmlge$ andret7isUnu..
.'
to flood. fns1lrance. . map ·fmunl extent ~le1DWnlat£Onal digital
· ~nt (i~ $UCI& limit apecified in 6Idr paw and all,letters of map arnendme1I.t. dAd-.$JIatial data· collection and ~t $!andparagrajJh(B)OT(C)olparagraPh(1)'asappli- .letW'$ 01 maprevfsiOll fOT 1Dkich.notice~ards, the~'·.hall CoruuZt tDith the
coble) 01 15OIJ.ooo fOT eacA m-uctuTe and $500,(}()() ." published in the Federal 8egister OTothenoise .~. o/' the Federal Geograp1&ic Data
.{or 'any' cont.enU
to eciclf..structure; , PTovided durin; the preceding 6 montIu. The Coriunittee (establi8hed ~ to OMB CiT-.
;--cmd"~::,:"'~;'';'o:,''::''?',:'':,'. ' . D i T e c W T shallmalce:rvch campendfaa.ooi1able, cuIarA-16)• .'
, ": ' - . < : : ,:~',-.
c; (b) REMovALOP CEILING ON .COV~E RE- . free 01 charge, to.Federal entitieit lOT leildi1Jg. (f) COJIPENSATION.~Memben.1JI the CiruACil
. QuJiuiD.-jkctjqn. 1306(l1) 01 the N4tional Flood. rpgul4tion, FederiIl, age1ICJt lenders, and States $han receitle 11.0 additional ~ by Tea~buiaaai:e.·Actl!fJ968 02lj.s.c. 4013(l1)) is .. a.nd communitie$ participating in the national· son oltheir~ on the councii .•
~:<'" ' . .
;" .' ".-.'
'. floo:d inmrallCe program pumUlnt .to,.sectio1I., . (g)MEETDIG8ANDAcrIONS.- .-.
~. (1) m paragraph (S); bystriJdng "; a.nd" 'at 1310 and at C06t toal! other ~.AnJl' re. (1) IN GENERAL.-The Cotlncil shall meet not
the.end a1I!Z imerti1ig a period; and'
, ' . ceipuresuIting frOnt thl$ '6ubseeti01l ~hall be de-. les$ than t1Dice each lIeaT at the request 0/ the
,.' . (2) b1/'afrIktng paragraph (6). . •
.'
posited in the Natio1Ull. Flood ImuranceFund, .ChaiTpeTS07l OT amajOTit:J/ 01 ii8 IIlI!IIIben aAd
.SEC. &74.. FLOOD' INSV1lANCIr PROGRAM AR- jJursuant to.ectiox 1310(l1)(6).
.'1lIa1/ take~n by a vote o/themgJoritJI 01 the
'<~-. - RANGEHENrS ff1'rH P1UVAl'B IN5(JB, .' "(j) PROVISION OF INFORMATION.-In the Un- members.'
•
.,,::;; ANcBllN'lYJ'IES.. .
-..
plementationo/ revirion6 to, and ll¢afa of . (2) INmAL MEET1NG.-The Director, or a PerSection 1345(b)ofthe National Flood. Insur- flood insuTl11lCe rate IIICIPf. the Director Shall son desig!lated b1/ the Director, Shall. Tequest
ance 'Act 01 1968(42U.s.C. 4081(b)u ame:uled .$hare informn.tio1J, to the extent appropriate, a1I!Z coOTdinate the initial meeting of the Counby mikiilg. the period at the end and fn.rertirig toith the Under SecretaT)'. 01 Commerce . fOT .cil.
the lollaU1tnQ:"and'1lIfthout regard to thepnwf.- Oceans and Atmosphere and representatives
(h) OFFICERS.-The C1ulirpeJ'$01l may appoint
6io7U of the Federal AdvtsOTtt COmmittee Act (5 from State coastal· zane ,management PTtr. of/fCen to assist ill Carrying out the duties of
· ·U.s.C. App.)....
.
. grams....
the Councilllnder $Ubsectio1! (c).
.

=

sectio1t

>
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(i) STAPF OP PEMA.-Utxm the ~ of the
(C) ~t. tru:ht4i1lg tile llOmttaz 10# ticable. bUt 1UIt later than 2 yeaTS 0./teT the da.te
c~ tile Director WICIJI 4eta.il. on 4
ur gaUl 0/ ezUtt1Ig cmcf _
join ia the comma- of erurctmeRt of t:1I# Act•.
. nonr~le ba.8is. Jl6Tsonnel of the Federal nity;
.
.
(h) AVAILABILITY OP NATIONAL FwOD INSUR~ Jlo.na.gemeat AgtmCJI to assist the
(D) ezisting businesses cmcf future. economic ANCB Fl1ND.~n 1310(0.) of the National
Council in amying out US cfuties. .
c:feI1elopmfmt;
.
Flood InnmJ1ICe Act 0/1968 (42 U.s.C. 4011(0.»
· (j) POWER3.-In C4TTlIing out t:1I# section. the
(E) the estimated cost of Federal 0.114 State is imIe7Ufed.
C01&ncil 1IIQ.1flulld ~s. m:eitJe evidence 4n4 disaster czssisUInce to flood victim:t; cmd
(1) in the matter preceding paragraph (I), bll
o.sSistmu:e. prOtlfde m/ormatioa. and conduct re- . (F) the JIIIQlJling ImIl fdentifyi7l!i 0/ comma- inserting"(ezcept tis othenDise provided in this
.ear~ (U it COJUiden 4pprOpriare.
.
nities (or ~ thereon 'hmling erosion section)" o.Jfer ''tDit1z.outjiscalyear limitation.";
(k) TBRMIN.AI'ION.-The C01&ncil shall tenni- hazard areas..
and.
_. .
.. ~ _
nate 511eaTa after the date on which all memben
(3) PHEPARATJQN.-1'he a.ssemnent m"uired
(2) bll fn,serting a/teT paragraph (1) (as/idded·
of the Council M11e beeIt a.ppointed under sub- . WIder subsection (il)(4) shall be conducted ". 0. ". the ~ provisio~ 0/ this title) the /01aectioll (bXl).
priVa.te fndeJIendent entft;g Jelected ". the Direc· _loVIfng neVI paragraph.:
SBC.IITI. DAU1A'l'lON OF BllOBION BAZ.ABD8.
toT. T1Ieprivate mtif¥ shall C07UUlt VItt1& 0. sea- - "(8) for com 0/ preparing the report WIder
(II) RBPOB'r BEQUlJUlMENT.-The Director 0/ -tisticalltf ~ and ~~ number of .section 571 o/·the Riegle Community DeoelQlr
the Federal Bmer(IfmCJI JI~ AgetlC1/ (ia c:ommunitieI Hsted pumumt to subsection (0.)(1) ment a.AII BegulatoTJi bnprcmeme1lt Act 0/1994.
this section referred to (U the "Director ..) shaU in colldUctiJtg the a.ssemnent.
ezcept that the fund shall be a.vailable IM- ~
submit 4 report 'uadet" this section to the Con-(d) Cosrs AND BENEPITS OF MAPPING.-Thti P1'JJlO3e WIder this paragro.ph in o.n ainount not
greu that- ....
.
.
cfetermfna.tiOli UftdeT ~sectfon (0.)(5) shaU-.
to'i1:rceed 1111 a.ggrega.te o/15J)(J1).()(}()
the 2(1) 1Uts all COJlIIIm7IUieB that a.re likely to be
(1) determine the. com cmcf benejits 0/ map- year period beginning on the date of'enactmtmt
ping erosioa hazard. a.reas. based upon the Di- of the Riegle Commun.it1/ Development 0.114 BegidentiFied (U having erosion hazard areas;
(2) estimates the amount of flood insurance rector's estimate 0/ the actual and' prospectitle ulatOT1lImprovement Act of 1994. ".
claims under the national /lOod insurance pro- amount 0/ /food insurance claims attributable to SEC. Ii78. STUDY OF BCONOJaC EFFECTS OF
gram that GTe attributable to erosion;
erosion;
.
CIlA1lGING ACruABlALl3 BASED
(3) states the cmiount of /lOod insurance
-(2) if the DirecU)r detemlines that the so:vi1Igs .
~ RAms FOR PRE-FIRM
claims under such. program that are o.'ttrUrutable to' the National Flood In.surance Frmd VIiU exB'l'BlJC'l'V1UlS.
to claims under aecticn 1306(c) of the· National. ceed the cost 0/ mapping erosion 1tazcmf areas, . (a) STutJr.-The DireCtor o/the Federal EmerFlood huurtmee Act 0/1968;
further a . - 10hether using flood insurance geracy. Management Agency (in this section re(4) a.ssesses the JiIlI economic impact of erosion premiums' for cost3. of 1I'.a.pping erO$ion hazard /erred to (U the "Director") shall con4uct a
01l the Na.titmal Flood Insura.nce 1'tmd; an4 .
areas is con-beneficial compared to alternatil1e stwJy of the economic effecU ·that 100uld 'result
(5) determines the cost3 a.nd benefiu of ex- uses of such. IIMOUnts. includingfrom increasing premium rates for /lOod i1l.S'Ur.pelUiitvTes aeceascPlI from the National Flood
(A) {tmdifIg the mitigation assista1lCe program· ance coverage made CI'I1ailable under the na· I1U1U'lInce Fund to complete mapping of erosion under «lCtioa 1366 0/ tile National Flood I7tSUT.o tiOIIal /foo4 insurance progrcma for pre-FIRM
ht:Iiard a.reas.
ance Act of 1968 (eu lidded by section 553 of this structures to the tun a.ctua.rial risk based pre.
mium rate d.etemIined under section 1307(0.)(1) of
(b) EsrIMAR OF FLOOD CWMS.-In develOP-Act);
ing the estimate uader subsection (0.)(2)(B) funding the program under section 1304(b) the National Flood IMUTance Act of 1968 for the
(1) the Director maJI map a statisticaUll valid .of the National Flood In.surance Acl 0/1968 (as IJTeII m 1Dhich the property is located. In cd1lo.nd representative number of communitieS 1Dith a.dded by section 555(0.) -0/ this A.ct) that pro- ducting the.tudy. the Directt1r shaUerosion hazard a.recu throughout the United 17ides additional cOverage under the 1l!ltional
(1) determine eacIlllrea. that 1I1OUld be subject
States. includtng coastal. Great Lakes. 0.114. if' flood insurance pTogram for compliance with. to sueh tIIcreased premium rates;~
tec1uiologicollll feasible. riverine a.rea.s; and
land use cmd control measurer. 0.114
. (2) for eaclL,such. o.rea. determine- .
.
(2) the Director ahall take into considero.tion
(C) reoietoing. TeIIisfng. o.nd updating /lOod in(A) the amount by 10hich premium rates would
tile efforts of state and local gtmemme7lU to CIS-. surtmee Ta.te maps under subsections (e) a.n4 m be increased;
JeSS. measure. o.nd reduce erosion h;azards.
0/ aecticn 1360 0/ the Natfo7uil Flood Insurance
(B) ~ 1l1UIlber and types 0/ properties af- .
(c) EcoNOMIC IJlPAC'l'.- .
Act 0/1968 (eu a.4ded btl the amendment made /ected and the number a.nd types of fJTtJPerl;ies
(1) IN GENBBAL.-The a.ssessment under szro.; by sectioil575 of this A c t ) ; '
C011eTed by /food. insurance under this title likelll
~ (aX4) ,ha.ll a.asess the economic tmpact
(3) if the Director determines under subsectiOn to amcel. sueh. lJ1SUrance if the rate increases
0'w erosion on
listed.jlurSUa.nt to (bX1) that rruippmg 0/ rluerbie area& for erosion -1IIIJde;'
. . ',; - .' .
subsection (ia)(I),'. - .
. ' ": 1uJza.rrl CITe(IU ista:hnologfcallll feasible~' deter(C) thee{f«;f$ that the' inCreased J71:emfum
.
mine the com 0.114 benefiu of co1I4ucting the rates'100uld hIn!e mt·laM ~ and piopertu
(B) the denial 0/ flood imurance /orall ~
• .
. flues; 4114_: ....... . ' ........ .
1tures in communities listed ptmUQ.~t. to sub- 7IIQ.pJling ~f erostoa 1Iaza.rds.in nvenne a.rea.s ~A) . .(D) a.nll~ther #/ect£tMt the. increcued pTesection. (0.)(1);
;. .
.'
separotelJI from the ma.pJnng. of other
niium ra.tes wOuld ha.ve. on ~. ecofI.017I1/ 4n4
(Cl the dental of flood inSunince for. struc- ~d a.rea.s, ·an4 (B) together toith the.map- h.ometntifIerS."'. .'::.:.
.
tUTes that are _Ill comtructed in whole in pmg 0/ other such. a.reas;
'. . .
ctIfPIlUntties listed pumumt to JUbsecticm (0.)(1);(4) if ~ Director determfnes that tM ~ .' (/I) DEPINlT10N oPPRE-FIRM STB~.:""
(D) tilt establishment of (i) actliarial rates/or:' to the NatfOIIal Flood.Insuran::e:Pund 1Dill ez- . For ~:o/ ~.(a.J.-theterm .~
uUting Itructuresin communities listed pursu- ceed the cost 0/ maPPIng er0310fl 1uJza.rrl a.reas FIRM structure" means 0. strUcture that lDQS
ant to subsection (0.)(1), 0.114 (ii) actuarial r~ hi riverine a.r~, IJB8esr whether ~g /lOod ~- not ~ or mbStantially ~ after
for such. structures m eonnectioll 1Dith the de- surtmee premnUM for com of.'IIIfl1I11I7t9 er0310fl . t"a~ ~ "1;"4'-;"';)":"~:':
c.
ntal 0/ /IoCXl imurance a.s descrtbed in subPa.r0.~ hazard areal fit rimine a.rea.s fa cost-benejicial
'(2i the e{f~ da~ of theinitiol ·ra.te ;nap grazm'(C);.
.
.
~ed'to alternative uses of such..amounu. _ ....._1&etJ ..... ,:the .:Directm . under. section
· (E) the establishment of actuarial' rates fOT~ Including the uses .WIder subpa.ragraphs (A) P ~es newl, Constnu:tecl in whole in erosion. thrcni{J" (C) o/paTJJ.{JTr1i1Jh (Z); cmcf
' . : ' _ ". 136O(a}(Z) ot the National Flood.lmUmnce .Act
h ~ fa;
.1uWrd areas in communities listed pursuant to: . '.(5) determi1Itl the COBtJ o.nd ~ of map-. _0/ 1968 for "~. 1I"'a..m ~.1&k:1r..
IUbsection (a)(1);
. .
.
. pJng erosion. other ~ those directly TeJated to located..
: .. ' . ',:; .. :' ::.. .... : . . . . .
(F) the denial of /lOod insurance pursuant to· the tma.JIdal COlIditioa 0/ tM Nattonal Flood' (e) BEl"OaT.-:--ne ·Dtra;:tm. shaR BIihmit ~ re- .
eztsting TeI,lIdTements for COt1eTGIIe under the na.- InsuTl.l1lCe Program. lind the com 0/ not map- port to the~gn!8I. cfescribi1II. o.nd ezplainhlg
tiOIIal flood iMUTlmCe program;'
: pf1lg erosioll: '. '.
. . '.:
..
. .the ~ of tile lfII4y coftd~ UMer.this .'
(G) ero$lon hazard assessment. measurement.
'(e) DEF1NlTION•...,.For ptDJlOSI!S 0/ this section. : aectio1l.. TIle report Mall lIe·aubmitted not la.ter
o.nd mana.gement activities 1L1'Idertoke1l btl State the leml "erosion IIa2a.rd a.rea" means. based oa tIuIa 12 _tIu o.~. ~ date 0/ enactment of
and local go1IImUIIellu. including building re- .eTO$ion rate iJl./OTmation cmd other historical . this Act. .
: ..
:
strictioM. beach nourishment. construction of da.ta a.1HIilable, a.n a.rea 1DItere erorion or 0.1IUl- , SBC. m: Bl'I'Bt:1.iVB DAr1lS OF POUClJ!&'
;eo. tDalls and ievees. cmcf other activities. that . &ion is likelJl W result in damage to or lim of' (0.) JO-DAr. DBur.-8ectio1t: 1306 of the No,..'
reduce the risk 0/ damage due to erosion; and
buildings and infrastrUcture 1Ditlrin a 6O-yecrr tional Flood. Insurance Act of 1968 (42 U.s.C.
(H) the Jf/appfRg o.nd Identifying of commu--periot1.·
. '
4013). as timended ". the preced!ng prD1li.sions of
nities (or subditlisions thereon Juwing erosion'
m CONSULTATlON.-m preparing the rePort this title. is further amended by adding a.t the
hazard
under PM section. the Director shall consult en4 the /oUo1Ding neVI subsection:
.(2) ScOPE.-In eusessing the ec<mOmic impaCt toitIt.U(e) EFFECTIVE DAR OP POL1ClES.~
of tile actitItttes tinder subparagraphs .. (A)
(I) representatires [rom State cocutal zone
"{1} WAlTJN(J PE1UOD.~Ezcept as prOt1ided in
th.rough (H) of.paTagrap1l (1). the assessment management programs approved under section paragraph. (2). CIJ1leTCl{1e tmdera neVI contr~
u1lder subsectton (aX4) shaU address StICh fm- J()6 0/ the Coastal Zone Manag~t Act of for floodinsurtmee coverage. under this·tUreen.pact on all sIgnljicant economic factors. includ- 1912;
.
tered into after tile date of enactment of the Rieing the impact onI
~ the Administmtor of the National Oceanic gle C1mItrnmif¥ Development o.nd Regulatory
(A) the value 0/ residential 0.114 commercial a.rid Atmospheric AdministratiolJ; 0.114
.
Improvement Act of 1994. and anll modi[ication.
prOJl6Tties ia communities 1Dith erosion hazards;·
(3) o.lqf other perSOlU, o/FICials, or entities tha.t . . to eotnmlge vn4er a.n ezisQng '/food insurance
(B) C01II!7IUnity flu revenues due to potential the Director cor.sideTS appropriate.
contract made after StICh date• • hall become e/changes in property values or commercial acti11(g) SUSMlSSION.-The Director .hall submit /ectitJe UP01l the ezpfration Of the J(k1ay period
ity;
the report to the Ccmgress as soon (U prac- beginning on the da.te that· all obligations for

over

commutiitie;

ero_ ..
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.
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such coverage (including COI11Jlletion of the ap- with· the production, harvesting, &toTage, rois- sluzIl apply during the 1i.fe of the property, replication and payment of any initial premiums ing, or drying of agricultuTaI commod:ities; and gaTdless of transler olOtOni1Tship of such propowed) are satisfactorily completed.
"(ii) the tenn 'agricultural commodities' erty"
"(2) EXCEPTION.-The provisions of para- means agricultural cGmmodities and lirestod:.... ·
(d) DEFINITlON.....,.For purpo&eS of this section,
gTaph (1) sluzIl not apply to:-SEC. 681. IMPLEMENTATION REVIEW BY DIJlEC.. the tenn "flood disaster area" means an area
"(A) the initial purchase of flood insurance
. TOR.
with respect to which.
coverage under this title when the purchase of
Section 13..'0 of tlU! National Flood
(1J the Secretary of Agriculture finds, or has
insurance is in connection with the making, in- Act of 1968 (42 U.S.C. 4()27) is amendedfound, to have been substantially affected by a
creasing, extension, or renewal of a loan; or
(1) by striJ.:ing "The Director" and inserting natural disaster in· the United. States pUrsuant
"(B) the initial purcha.$e of flood insuTance "(a) IN GENERAL ....:..The Director"; and
to &ection 321(a) of the Consolidated. Farm and
coverage pursuant to a revision or updating of
(2) by adding at the end the foUotDing 1!e1D Rural Development Act (7 U.s.C.I961(a)); or
floodplain area.! or flood-risk zones urider sec- subsection:
(2) the PreSident declare$,
has declared, the
tion 1360(fl, if such purchase Occurs during the
"(b) EFFECTS OF FLOOD INSUIU..o;cE PlU)- existence of a major·disaster or emergency purI-1Iear period beginning upon publication of no- GRAM.-The Director shall include, 11$ part of suant to the Robert T. Stafford Disaster Relief
tire. 0/ the revision or updating under section the biennial report submitted. under ~ and Emergency Assistance Act (42. U.S.C. 5121 et
1360(1'..).".
(a), a ·chapter reporting on· the effects on. the .. seq.), 11$ a result of flood conditions existing in
(b) STuDY.-The Director ofLIz.e Federal Emer- ·flood insurance program observed through im- ~or affecting that area.
gency Management Agency shall Conduct a plementation· 01 requirements under the ~le
(e) EFFECTIVE DATE.-This section and -th[
study to detemline the appropril;1enes$ of exist- Community Development and Regulatory Im- amendments made by this section shall apply to
. ing requirements regarding the effective date provement Act of 1994. ".
i
disasters declared after the dilte of enactment of
and time 01 coverage under flood in.r"rance con- SEC.68%.. PROHIBITED FLOOD DISASTEB ASSIST· this Act.tracts obtained through the national flood inANCE.
SEC. 583. J1.EGULA.T10NS.
surance program. In conducting the study, the
(a) GENERAL PROHIBITION.-Noto..rit1tstanding
Director shall determine whether any delay be- any other provision of law, no Federal disc.ster
The Director of the Federal Emergency Mantween the time of purchase of flood Insurance relief assistance made available in a flood disas- agement Agency and any appropriate Federal
coverage and the time of initial ellectiverteS$ of ter area may be used to make a payment (in- agency may each issue any regulations 1'.eGthe C01,'erage should differ fOT various classes of eluding any loan assistance payment) tJ:t a per_. essaTY to caTTY out the applicable prorisi01l3 of
properties (based upon the type of property, 10- san for repair, replacement, or restoration for . this tiUe and the applicable amendments made
cation of the property, or any other factors re- damage to any personal, resident'.a1, or CcmtrlleT- by this title.
lated to the property) or for various cir- cialproperty if that person at any time has Te- SEC. 5S4. RELATION TO STA.TE AND LOCAL LAWS.
c=tances under which such insurance was ccived flood disaster assistance that was =11This title and the amendments made by this
PUTCMsed. Not later than the expiration of the tional on the person first having obtained J~ title may not be construed to preempt, annul.
ti-month period beginning on the date of enact- insurance under applicable Federal law and alter, amend, or exempt any person f.om compliment of this Act, the Director shall submit to the subsequently having failed to obtain and rooin- ance with any law, ordinance, or regulation of
Congress a report on the results 01 the study.
tain flood insurance as required under a1¢ca- any State or local government with respect to
SEC.. 580. AGRICULTURAL STRUCTURES.
ble- Federal law on such property.
land use, management, or control.
.
Section l315(a.) of the NatioruU Flood Insur- . (b) TRANSFER OF PROPERTY.ance Act of 1968 (42 U~S.C. 4()22(a), as amended
(1) DUTY TO NOTIFY.-[n the event of the
by the preceding provisions of this title, is fur- transfer of any property described in paragraph
ther amended by adding at the end the follow- (3), the transferor: shall, not later tha. the date
ing new paragraph:
on wkich such transfer occurs, notify the tTa1t.!- "(2) AGRICULTURAL STRUCTURES ....:..
feree in writing of the requirements w"(A) ACTIVr;Y RESTRICTIONS.-Notwithstand(A) obtain flood insurance in accorda7lce rith
ing any other provision of law, the adequate applicable Federal law with respect to svch.
land
and con~ol measures required to be property ,if the property is not so insvred as of
culopted in an area (or subdivision thereof) pur~ the diI.te on which the· property is tUnlsferred;
mant to paragraph (1) may provide, at the dis- and
.
cretion of the apPropriate State or local authOT(B) maintain flood insurance in accordance
ity, ,for the repair and· restoration . to with applicable Federal law With respect to SlI.Ch.
predama.ged C01UJ.itions of an agricultural struc-' property. .
. .
ture that.
..
Such written notification shall be contained in
- "(i) is a repetitive loss structure; or .. .
docitnients evidencing the transfer of aumershi.p
':(ii);has incurred flood-related damage to the of the property.. .'
..
_.
. ..
extent ·that the cost afrestoring thi Jtructure to
(2) FAILURE TO iiOTIFY.-If a traru/eror de.,.
its predamaged condition would equal or-exceed scribed in paragraph (l)fails to make a no~51) percent of the market value of the ·structure: !ion in accordance with such parograph CPtd.
before the damage occUrred... ..
. ...• . .
subsequent to the tTlinsfer of the property- ,
"(B) PREMIUM RATES AND COVERAGE.~To the . (A) the transferee fails to obtain or maiaiain
extent applicable, an agricultural structUrere- flood insurance in accordance with applicable
paired or restor¢, PUTsuant to subparagraph (A) Federcillaw with respect to the propertg, . - .
.
81uzIl pay chargeable premium rates. established
(B) theprriperty isdamagef bua flood dfsas..:
1l~ section 1308 at -the estimated risk premium
ter, and
. .. . .
. . .. -.
..
rates under section 1307(a)(I). If resources are
(C) Federal disaster relief asslstanceis proavailable, the Director .shall. iirO'tlide 'technicul . tlidt!d for the. repair, rep~t.or restora:ion
assistance and counseling, aponreqUei{ 0/ the ; ofthi pT.operf;Jj il.sa result of rileh d.arrtage•.
owner of the Jtructure; regarding wet ./laod-· . the tra~ferOr shall be. riquire4to r~ the
proofing ando.ther /lood,dama{ie: reduction· Federal Government in all amount equal to the·
- measures for agricultural structures. The Di1eC-' amount of the Federal disaster relief asSistcmce.
tor shall not be required to. 7Iia.ke flOod in,!ur- : provided with respect to the prOpertlk.:;. .. ~
.
ance coverage avajlable for such an agricultural . (3) PROPERTY.DEscRlBED.-f.or pwpasel of
rtructure unless .the' strUCtute, is wet flood- paragraph (1), a property ·is de3cribed bI. thU
proofed through permanent or contingent meas- paragraph if it is personal, commercial• .or resi~·
ures applied to the structure or its contents that dential property for which Federal dUaster reprevent or provide reSistance to damage from - 1i.ef assistance made available in a flood disaster.
flooding b1l allowing flood . Water, to pa8$ area -has been provided, prior to the date on
through the structure, as deiemiined by the Dl- which. the property is transferred, for repair. rerector. .
.
. . . . . . .. . . .
placement, . or restoration of the property, if
"(C) PROHIBITION ONDISASTE:R REUEF."-Not- such assistance was conditioned upon obtaWng
withstanding an1l.other provision of law, an1/ flood insurance· in accordilnce· with applicable
agricultural struCture repaired Or reStaTed pur- Federal law with respect to such property.
..
mant to sUbparagraph (A) shall not be eligible
.(c) AMENDMENT TO THE FLOOD DISASTER PlU)for disaster relief assiStance under an1l Program TECTIONACT OF 1973.-8ection 102(a) of the
administered by the Director or any other Fed- Flood D/.saster Protection Act of 1973 (42 U.s.C.
eral agency.
....
4fJ12a(a» is cunended--.
.
.
"(D) DEFINITIONS.-FoT purposes of this para. (1) by striking ", during the anticipated ecographnomic or useful life of the project, "; and
. "(i) the tenn 'agricultural structure~ means
. (2). by adding at the _end the followjng: "The
any structure ··it3edexclUsit!ely' In' .connection .,' reqUirement of matntaining/lood· insurcmce

lnsuran.ce

or

use
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PURPOSE
Congress found that reforms were needed in the real estate
settlement process to help insure that consumers are provided
with proper information on the nature and costs of the
settlement process.
Furthermore, this law is intended to
protect consumers from unnecessarily high settlement charges
due to abusive practices, such as illegal kickbacks and
referral fees and excessive escrow payments.

I

The basic purpose of this law is to effect certain changes in
the home financing settlement process by:
A. Establishing an effective and uniform system of disclosure
which cover all costs associated with purchasing a home;
B. Eliminating illegal kickbacks and referral fees which can
increase the costs of settlement services needlessly;

l

C.
Reducing and/or limiting the amount home buyers are
required to place in escrow accounts established to insure the
payment of real estate taxes and insurance; and
D.
Reforming and modernizing local recordkeeping of land
title information.
It is through full and advanced disclosure that the consumer
is informed of all costs associated with the settlement
process. Thus, providing information to this extent protects
the consumer, and should also limit the liability of the
lender.
II .

COVERAGE
A.
Key Definition.
It is important to understand the
meaning of "federally related mortgage loan,"
as defined
under 24 CFR 3500.2.
"Federally Related Mortgage Loan"
refers to any loan (except for temporary financing, such as a
construction loan) that:

\:

1.
is secured by a first or subordinate lien on
residential real property, including a refinancing of any
secured loan on residential real property upon which
there is located or will be constructed using the
proceeds of the loan, a one to four family structure.
This includes condominiums and manufactured housing
units.

F-l

2.
is made by a lender regulated by or whose deposits
or accounts are insured by any federal government agency.
3.
is made in whole or part, insured, guaranteed,
supplemented, assisted or administered in any way by a
federal government agency.
4.
is intended to be sold by the originating lender to
the Federal National Mortgage Association, the Government
National Mortgage Association, the Federal Home Loan
Mortgage Corporation, or a financial institution from
which the loan is to be purchased by the Federal Home
Loan Mortgage Corporation.
5.
is made in whole or in part by a creditor that makes
or invests in residential real estate loans totalling
more than $1,000,000 annually.
6.
is originated either by a dealer or, if the
obligation is to be assigned to any maker of mortgage
loans specified in 2 through 5 above, by a mortgage
broker.
7.
is the subject of a home equity conversion mortgage,
also known as "reverse mortgages" issued by any maker of
mortgage loans specified in 2 through 5 above.
Any
installment sales contract, land contract, or contract
for deed on otherwise qualifying residential property is
a federally related mortgage loan if the contract is
funded in whole or in part by proceeds of a loan made by
any maker of mortgage loans specified in 2 through 5
above.
B.
Know the customer.
One of the primary keys to
understanding the scope of RESPA is to know who the borrower
is and are they covered by the regulation.
That is, is the
borrower acting in his/her capacity as an individual?
Furthermore, when is it necessary to apply the businesspurpose test?
If the borrower is acting as an individual,
requesting a federally-related mortgage, chances are RESPA
applies.
III. REFINANCINGS UNDER RESPA
Now that the coverage of RESPA extends to refinancing
transactions, you should have an understanding of the
definition of a refinancing. HUD provides a definition which
is substantially similar to that found in Regulation Z.
Thus, for purposes of RESPA a refinancing means:
A transaction in which an existing obligation that was subject
to a secured lien on residential real property is satisfied
and replaced by a new obligation undertaken by the same
borrower and with the same or a new lender.
The following
shall not be treated as a refinancing, even when the exi.sting
obligation is satisfied and replaced by a new obligation with
the same lender:

F-2
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A.
A renewal of a single payment obligation with no change
in the original terms;
.
B.
A reduction in the annual percentage rate as computed
under the Truth in Lending Act with a corresponding change in
the payment schedule;
C.

An agreement involving a court proceeding;

D.
A workout agreement, in which a change in the payment
schedule or change in collateral requirements is agreed to as
a result of the consumer's default or delinquency, unless the
rate is increased or the new amount financed exceeds the
unpaid balance plus earned finance charges and premiums for
continuation of allowable insurance; and,
E.
The renewal of optional insurance purchased by the
consumer that is added to an existing transaction, if
disclosures relating to the initial purchase were provided.
(Note:
Generally speaking, if a new note is required, the
transaction will likely be subject to RESPA. Thus, new RESPA
disclosures should be provided to the customer.)
IV.

EXEMPTIONS
Another key aspect to understanding the scope and coverage of
RESPA is to know and understand what types of loans are
exempt. These include:
A.
25 acres or more. Whether the property is
property is used for agricultural purposes, or a
family residential structure is involved, this is
exemption for property consisting of 25 or more
single transaction.

vacant, the
one to four
an absolute
acres in a

B.
Business purpose loans.
Loans that are made primarily
for a business, commercial, or agricultural purpose.
The
definition of such an extension of credit for purposes of this
exemption
generally
parallels
Regulation
Z,
12
CFR
226.3(a) (1), and persons may rely on Regulation Z in
determining whether the exemption applies.
Notwithstanding
the foregoing, the exemption in this section for business
purpose loans does not include any loan to one or more persons
acting in an individual capacity <natural persons) to acquire,
refinance, improve, or maintain a 1- to 4- family residential
property used, or to be used, to rent to other persons. An
individual who voluntarily chooses to act as a sole
proprietorship is not considered to be acting in an individual
capacity for purposes of this part.
C.
Temporarv financing.
A construction loan is a form of
temporary financing.
The exemption for temporary financing
does not apply to a loan made to finance construction of a one
to four family residential property if the loan is used as, or
may be converted to permanent financing by the same lender or
is used to finance the transfer of title to the first user.
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Thus, if you issue a commitment to provide permanent
financing, with or without conditions, the loan is covered by
RESPA.
Furthermore, bridge or swing loans are exempt from
RESPA coverage.
D.
Vacant land. Any loan secured by vacant or unimproved
property, unless within two years from the date of the
settlement of the loan, a structure or manufactured home will
be constructed or placed on the real property with the
proceeds of the loan.
E.
Assumption without lender approval.
Any assumption in
which the lender does not have the right to expressly approve
a subsequent person as the borrower on an existing federally
related mortgage loan is not subject to RESPA. Any assumption
in which the lender's permission is both required and obtained
is covered by RESPA, whether or not the lender charges a fee
for the assumption.
F.
Loan conversions. Any conversion of a covered
different terms that are consistent with provisions
original mortgage instrUment, as long as a new note
required, even if the lender charges an additional fee
conversion.

loan to
of the
is not
for the

\
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G.
Secondary market transactions. A bona fide transfer of
a loan in the secondary market is not covered by RESPA, except
as set forth in section 6 of RESPA and 24 CFR 3500.21.
V.

h

REQUIRED DISCLOSURES
You have received a loan request and determined that RESPA
applies -- What is your next move? Disclosure.
You must provide certain information disclosures to the
customer at the time of application (or within three business
days in some circumstances), while others must be made by the
closing date.
The following is a brief overview of the
disclosures required for a RESPA covered transaction.
A.
Soecial Information Booklet. (24 CFR 3500.6). Guide to
Settlement Costs.
You must provide a copy of the special
information booklet to the applicant by delivering it or
placing it in the mail not later than three business days
after the application is received or prepared.
However, if
you deny the application before the end of the three business
day period, then you need not provide the booklet to the
borrower.
In
the
case
of
nonpurchase-money
transactions
(i. e.
refinancings, subordinate-lien closed-end loans, and reverse
mortgages) and equity lines, you are not required to provide
the special information booklet.
For open-end home equity
lines of credit, you are deemed to be in compliance with the
regulation by providing the Federal Reserve's brochure, "When
Your Home Is on the Line:
What You Should Know About Home
Equity Lines of Credit."
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B.
Good Faith Estimate (GFE). (24 CFR 3500.7).
You must
provide all applicants with a good faith estimate of the
amount of or range of charges for the specific settlement
services the borrower is likely to incur in connection with
the settlement.
This must be provided at the time of
application or within three business days
after
the
application is received or prepared:
1.
If the application is denied before the end of the
three business day period. you are not required to
provide the denied applicant with a good faith estimate.
2. For "no cost" or "no point" loans. the charges to be
shown on the good faith estimate include any payments to
be made to affiliated or independent settlement service
providers.
These payments should be shown as P.O. C.
(Paid Outside of Closing) on the good faith estimate and
the HUD-I or HUD-IA.
3. In the case of dealer loans. you are responsible for
proviSion of the good faith estimate. either directly or
by the dealer.
4.
If a mortgage broker is the exclusive agent of the
lender. either the lender or the mortgage broker shall
provide the good faith estimate within three business
days after the mortgage broker receives or prepares the
application.
A good faith estimate consists of an estimate. as a dollar
amount or range. of each charge which will be listed in
section L of the HUD-l or HUD-IA and. the borrower will
normally payor incur at or before settlement based on common
practice in the locality of the mortgaged property.

1- ,
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The suggested format of the good faith estimate is set forth
in Appendix C of Regulation X. The good faith estimate may be
provided together with disclosures required by the Truth in
Lending Act so long as all required information for the good
faith estimate is grouped together.
You also can include
additional relevant information. such as the name and
signature of the applicant. loan officer. date and information
identifying the loan application and property. so long as the
form is clear and concise.
Note -> For open-end lines of credit (home-equity plans)
covered under the Truth in Lending Act and Regulation Z. if
you provide the borrower with the disclosures required by 12
CFR 226.5b of Regulation Z at the time of application. this
action shall be deemed to satisfy the requirements of RESPA
and this Section of Regulation X.
C.
Required Service Provider Disclosure. (24 CFR 3500.7(e)}.
If your bank requires the use of a particular provider of a
settlement service. other than the bank's own employees. and
also requires the borrower to pay any portion of the cost of
such. then the good faith estimate must:
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1. Clearly state that the use of the particular provider
is required on the GFE and that the estimate is based on
the charges of the designated provider;
.
2. Give the name, address, and telephone number of each
provider; and,
3. Describe the nature of any relationship between each
such provider and the lender. That is, references to the
relationship should be utilized, such as "X is a
depositor of the lender," "Y is a borrower from the
bank," "Z has performed 60% of the bank's settlements in
the past year."
If more than one relationship exists,
each should be disclosed.
If a bank maintains a controlled list of required providers
(five or more for each type of service) or relies on a list
maintained by others, and at the time of application you have
not yet decided which provider will be selected from the list,
then you can satisfy this requirement by giving the applicant
a written statement that the bank will require a particular
provider from the controlled list; and provides the borrower
in the good faith estimate the range of costs for the required
provider(s), and provides the name of the specific provider
and the actual cost on the HUD-1 or HUD-1A.
Note -> If a bank is in a controlled business relationship
with a service provider, it cannot require the use of that
provider, with exception to attorneys, credit reporting
agencies, or appraisers.
D.
Transfer of Mortgage Servicing Disclosure.
(24 CFR
3500.21).
On December 19, 1994, HUD published the final rule
on transfer of mortgage servicing, replacing an interim rule
that had been in place since April 26, 1991.
This rule
implements Section 6 of RESPA which sets forth procedures
regarding the transfer of mortgage servicing for any federally
related mortgage loan.

1-'
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At the time a customer submits an a~plication for a federallyrelated mortgage loan, you must d1sclose to each person who
applies for the loan whether the servicing of the loan may be
assigned, sold or transferred to any other person at any time
while the loan is outstanding.
If the person who makes the
loan does not engage in the servicing of any federally-related
mortgage loans, the disclosure may consist of a statement that
the person making the loan currently intends to assign, sell
or transfer servicing of the loan to another person.
Additional disclosures come into play at the point of
transfer, and must be made by both the transferor and
transferee.
Although RESPA was extended by section 908 of the Housing and
Community Development Act of 1992 to subordinate liens, in
this rule HUD has exempted from coverage all federally related
mortgage loans that are not secured by a first lien.

F
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E.
Controlled Business Arranqement Disclosure
(where
applicable).
(24 CFR 3500.15).
In general, a controlled
business arrangement disclosure informs the applicant that a
business relationship between the bank and a third party
settlement service provider exist. This disclosure sets forth
the estimated charge or range of charges of the service
provider.
If the lender is in a controlled business
relationship with a provider, the lender may not require the
use of that provider unless the provider is the lender's
chosen attorney, credit reporting agency, or appraiser.
By
definition, a controlled business arrangement exist where:

[i

,
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1.
A person who is in a position to refer business
incident to or a part of a real estate settlement service
involving a federally-related mortgage loan, or an
associate of such person, has either an affiliate
relationship with or a direct or beneficial ownership
interest of more than 1 percent in a provider of
settlement services; and
2.
Such person directly or indirectly refers such
business to that provider or affirmatively influences the
selection of that provider.
F.
HUD-l or HUD-1A Settlement Statements.
(24 CFR 3500.8,
3500.9, 3500.10). The HUD-1 and HUD-1A settlement statements
must be completed in connection with the final settlement of
a federally-related mortgage loan.
For transactions where
there is a borrower and a seller, a HUD-1 statement applies.
Alternatively, for transactions in which there is a borrower
and no seller, such as a refinancing or subordinate lien, the
HUD-1A shall be completed.
1.
No fees.
What if there are no fees in connection
with a refinance or junior lien transaction, do you have
to complete a HUD-1A?
Yes.
If the borrower is not
responsible for paying any costs, and the fees are paid
by the bank, these fees must be marked on the GFE and the
HUD-1A as paid outside of closing or "POC."
2. One-day advance inspection. You are required to have
the HUD-1 or HUD-1A statement ready for inspection one
day prior to settlement upon the request of the borrower.
G.
Three-day Denial of Credit.
HUD incorporated a three
business day denial-of-credit rule into Regulation X.
This
rule provides that if a credit is denied within three business
days after receipt of the application, the creditor is not
required to provide the Good Faith Estimate or Special
Information Booklet to the applicant. HUD's position is that
this rule has been in effect since the date of the Housing and
Community Development Act, October 28, 1992.

h
VI.
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OTHER MATTERS.
A.
Prohibition Against Kickbacks and Unearned Fees. 24 CFR
3500.14).
Any violation of this section is a violation of
section 8 of RESPA and is subject to enforcement" as such under
section 3500.19(b). Therefore, what must be considered where
kickbacks and unearned fees are concerned?
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1.

No referral fees.

2.
No sp1i t
performed.

of

charges

except

for

3.

Thing of value - What constitutes?

4.

Agreement or understanding.

5.

Referral.

6.
Fees, salaries, com~ensation,
What is permitted/prohib1ted?

actual

services

or other payments -

B.
Title Companies.
(24 CFR 3500.16).
No seller of
property that will be purchased with the assistance of a
federally-related mort!iJage loan shall require, directly or
indirectly, as a condit10n of selling the property, that title
insurance covering the property be purchased by the buyer from
any particular title company.
C.
Escrow Accounts.
(24 CFR 3500.17). On October 26, 1994
HUD issued a final rule that limits the amounts lenders may
require borrowers to deposit in escrow accounts under RESPA.
It also established the aggregate accounting analysis method
(as opposed to single-item accounting) as the standard for
escrow accounts settled on or after the effective date of the
rule. In addition, it allows up to three years for existing
escrow accounts to be converted to the aggregate accounting
method.

L
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Section 10 of RESPA requires that an initial escrow account
statement be provided at time of closing or within 45 days of
openin~ the escrow account.
This disclosure may appear with
the un1form settlement statement as a rider or integrated into
the statement.
The escrow statement must itemize
insurance premiums and other charges
during the first 12 months after
established and the expected dates of

the estimated taxes,
reasonably anticipated
the account has been
the payments.

You should be aware that the bank can only collect enough at
the time of settlement to cover insurance and taxes since the
seller's last payment through the first mortgage installment
plus one sixth of the estimated total amount to be paid during
the next twelve month period. During the subsequent months,
the bank may not collect more than one twelfth of the amount
due annually for taxes and insurance and any amount necessary
to maintain the one sixth cushion required by the law.
D.
Validity of Contracts and Liens.
(24 CFR 3500.18).
Nothing in RESPA or Regulation X shall affect the validity or
enforcement of any sale or contract for the sale of real
property or any loan, loan agreement, mortgage or lien made or
'arising in connection with a federally-related mortgage loan.
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E.
Enforcement Provisions.
considerations:

.[1

Two major

1. Violations of Section 8 of RESPA. Any person(s) who
violate Section 8 shall be fined not more than $10,000 or
imprisoned for not more than one year, or both, for each
violation. Furthermore, violators shall be jointly and
severally liable to the person or persons charged for the
settlement service involved in the violation in an amount
equal to three times the amount of any charge paid for
the service. Additional actions may be brought by state
officials and the prevailing party can recover court
costs and reasonable attorney's fees.

'

(

2.
Violations of Section 9 of RESPA.
Any seller who
violates the provisions of Section 9 of RESPA or 3500.16
is liable to the buyer in an amount equal to three times
all charges made for the title insurance

[
VI I.

Investigations; subpoena authority.
(24 CFR 3500.20).
Section 3500.20 of regulation for details.

(

H
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I.

(24 CFR 3500.19).
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Good Faith Estimate

Date _ _ _ _ __

Dank" Name
Customer N a m - e c - - - - - - - - - - - - - - - - Property Address _ _ _ _ _ _ _ _ _ _ _ _ _ __

The in/orinalion provided helow reflects estimates of the charges lI'hich you are likely to incur at the settlemenl ofyour loan. The fees listed are
estimates; the aclual charges may be more or less. Your transaction may not imoo/ve a/eelor every Item listed.

[,

The lIumbers listed beside the estimates generally correspond to the numbered lines contained in the HUD-l or HUD-1A settlement statement
that you will be receiving at set/feme'll. The HUD-} or HUD-IA sell/emem statement will show YOll the actual cost/or items paid at sell/emell/.

Item
Loan Origination Fee
Loan Discount Fee
Appraisal Fce
Credit Report
Inspection Fee
Mortgage Broker Fee
CLO Access Fee
Tax Related Service Fee
Interest for [X) days at $_ per day
Mortgage Insurance Premium
Hazard Insurance Premiums
Reserves
Settlement Fee
Abstract or Title Search
Title Examination
Document Preparatibn Fee
Attorney's Fee
Title Insurance
Recording Fees
City/County Tax Stamps
State Tax
Survey
Pest Inspection
Other Fees -- List Here

HUD-lIHUD·IA
801
802
803
804
805

Amount or Range
$
$

$:--$:_ __
$:--$:--$:---

901
902
903
1000·lO05
llOl
llO2
!l03
llO5
llO7
!l08
1201
1202
1203
1301
1302

ii~~~

$_-$_--

$:--$:---

$_-$_--

i~~~

$_-$_--

This section to be completed by lender only if a particular provider of service Is required. Listed below are any providers of services which
we require you to use in addition to those listed on the disclosure of Required Service Providers. The charges or ranges indicated in the Good
Faith Estimate above are based on the corresponding charge of the designated providers.
Telephone #

Name & Address of Provider

Bus. Relationship

f ]

n
Applicant

Authorized Official

Date
n,ese estimates are prOVided pursuant to the Real Estate Settlement Procedures Act of 1974, as amended (RESPA). Additional ififormatioll call
be found ill the HUD Specialln/ormanoll Booklet, which is to be prOVided 10 you by yOUr mortgage broker or lender.
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Other Information
Mortgage Servicing Transfer Disclosure

[j
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H
I

1 of 4

Notice to Mortgage Loan Applicants: The Right to Collect Your Mortgage Loan Payments may be
transferred. Federal Law Gives you Certain Related Rights. Read This Statement and Sign it Only
if you Understand its Contents.
Because you are applying for a mortgage loan covered by the Real Estate Settlement procedures Act
[RESPA] [12 USC 2601 et seq.) you have certain rights under that Federal law. This statement tells
you about those rights. It also tells you what the chances are that the servicing for this loan may be
transferred to a different loan servicer. "Servicing" refers to collecting your principal, interest and
escrow aecount payments, if any. If your loan servicer changes, there are certain procedures that
must be followed. This statement generally explains those procedures.
Transfer Practices and Requirements
If the servicing of your loan is assigned, sold, or transferred to a new servicer, you must be given
written notice of that transfer. The present loan servicer must send you notice in writing of the
assignment, sale or transfer of the servicing not less than 15 days before the effective date of the
transfer. The new loan servicer must also send you notice within 15 days after the effective date of
the transfer. The present servicer and the new servicer may combine this information in one notice,
so long as the notice is sent you 15 days before the effective date of transfer. The 15 day period is
not applicable if a notice of prospective transfer is provided to you at settlement. The law allows a
delay in the time (not more than 30 days after a transfer for servicers to notify you under certain
limited circumstances, when your servicer is changed abruptly. This exception applies only if your
servicer is fired for cause, is in bankruptcy proceedings, or is involved in a conservatorship or
receivership initiated by a Federal agency.

Notices must contain certain information. They must contain the effective date of the transfer of the
servicing of your loan to the new servicer, the name, address, and toIl-free or collect call telephone
number of the new service; and toll-free or collect call telephone numbers ofa person or department
for both your present servicer and your new servicer to answer your questions about the transfer of
servicing. During the 60-day period following the effective date of the transfer of the loan servicing,
a loan payment received by your old servicer before its due date may not be treated by the new loan
servicer as late, and a late fee may not be imposed on you.
Complaint Resolution

!

H
L:

II

Section 6 ofRESPA [12 USC 2605] gives you certain consumer rights, whether or not your loan
servicing is transferred. If you send a "qualified written request" to you loan servicer concerning the
servicing of your loan, your servicer must provide you with a written acknowledgment within 20
Business Days of receipt of your request. A "qualified written request" is a written correspondence,
other than notice on payment coupon or other payment medium supplied by the servicer, which
includes your name and account number, and your reasons for the request. Not later than 60
Business Days after receiving your request, your servicer must make any appropriate corrections to
your account, or must provide you with a written clarification regarding any dispute. During this 60Business Day period, your servicer may not provide information to a consumer reporting agency
concerning any overdue payment related to such period or qualified written request.
A Business Day is any day, excluding public holidays (State or Federal), Saturday and Sunday.

I
!

Damages and Costs
Section 6 ofRESPA also provides for damages and costs for individuals or classes of individuals in
circumstances where servicers are shown to have violated the requirements of that Section.
F - 13
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Servicing Transfer Estimated by Lender

(1)

The following is the best estimate of what will happen to the servicing of your mortgage loan:
We may assign, sell or transfer the servicing of your loan sometime while the loan is
outstanding. [We are able to service your loan [.]L] and we [will][will not][haven't decided
whether to j service your loan.]
[or]
.
We do not service mortgage loans, and we presently intend to assign, sell or transfer the
servicing of your mortgage loan. You will be informed about your servicer.

(2)

For all the mortgage loans that we make in the 12 month period after your mortgage loan is
t].Jnded, we estImate that the percentage of mortgage loans for which we will transfer
. servicing is between:

oto 25%
----------26 to 50%
51 to 75%
----------76 to 100%
[This estimate [does][does not} include assignments, sales or transfers to affiliates or
subsidiaries.] This is only our best estimate and it is not binding. Business conditions or
other circumstances may affect our future transferring decisions.

(3)

Year
19-19-19-19--

This is our record of transferring the servicing of the mortgage loans we have made in the
.
past:

Percentage of loans transferred (rounded to nearest
quartile--O%, 25%, 50%,75% or 100%)
%
------'%

------,%
%

[This information [does][does not] include assignments, sales or transfers to affiliates or subsidiaries.]
Lender

[Signature Not Mandatory]

I
I
I

Date
Instructions to Preparer: For item 3, for applications received in calendar year 1991, the
information will be for calendar year 1990 only; for applications received in 1992, this information
will be for calendar years 1990 and 1991; and for applications received in 1993 and thereafter, this
information will be for the previous three calendar years. If the percentage of servicing transferred
is less than 12.5%, the word "nominal" or the actual percentage amount of servicing transfers'may
be used.

L

Acknowledgement of Mortgage Loan Applicant
Iiwe have read this disclosure form, and understand its contents, as evidenced by my/our signature(s)
below.
.
"<'!":=-==::-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _.Applicant' S
SIgnature
"<'!":=-==::-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Co-Applicant's
SIgnature
______________________________~_______________________,Date
F -14
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Notice of Assignment, Sale or Transfer of Servicing Rights
You are hereby notified that the servicing of your mortgage loan, that is, the right to collect payments
to
effective
from you, is being assigned, sold or transferred from

r

The assignment, sale or transfer of the servicing of the mortgage loan does not affect any term or
condition of the mortgage instruments, other than terms directly related to the servicing of your loan.

Ii
l;

Except. in limited circumstances, the law requires that your present servicer send you this notice at
least 15 days before the effective date of transfer, or at closing. Your new servicer must also send
you this notice no later than 15 days after this effective date or at closing. [In this case, all necessary
information is combined in this one notice].

[

Your present servicer is _-".___. Ifyou have any questions relating to the transfer of servicing
[enter the name of an individual or department here]
from your present servicer call
a.m. and
p.m. on the following days
. This is a [tollbetween
free] or [collect call] number.

l

H
[;
[:

Instructions to Preparer: Delivery means placing the notice in the mail, first class postage prepaid,
prior to 15 days before the effective date of transfer (transferor) or prior to 15 days after the effective
date of transfer (transferee). However, this notice may be sent not more than 30 days after the
effective date of the transfer of servicing rights if assignment, sale or transfer of the servicing of the
mortgage loan is preceded by termination of the contract for servicing the loan for cause,
commencement of proceedings for bankruptcy of the servicer, or commencement of proceedings by
the Federal Deposit Insurance Corporation (FDIC) or the Resolution Trust Corporation (RTC) for
conservatorship or receivership of the servicer, or an entity by which the servicer is owned or
controlled.
"Lender" may be substituted for "present servicer" where appropriate.
Your new servicer will be
. The business address for your new servicer is:
The [toll-free] [collect call] telephone number of your new servicer is
_-,-_--;;;--_ _ _. If you have any questions relating to the transfer of servicing to your new
servicer call
[enter the name of an individual or department here] at
_ _ _ _ _ _--:-, [toll-free or collect call telephone number] between'
a.m. and
_ _ _-'p.m. on the following days _ _ _ _ _ _ __
The date that your present servicer will stop accepting payments from you is _ _ _ _ _ _ _ _ _.
The date that your new servicer will start accepting payments from you is _ _ _ _ _ _ _ _ _.
[Use this paragraph if appropriate; otherwise omit] The transfer of servicing rights may affect the
terms of or the continued availability of mortgage life or disability insurance or any other type of
optional insurance in the following manner:

and you should take the following action to maintain coverage_ _ _ _ _ _ __

I.
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You should also be aware of the following infonnation, which is set out in more detail in Section 6
ofRESPA [12 USC 2605]:
During the 60-day period following the effective date of the transfer of the loan servicing, a loan
payment received by your old servicer before its due date may not be treated by the new loan servicer
as late, and a late fee may not be imposed on you.
Section 6 ofRESPA [12 USC 2605] gives you certain consumer rights. If you send a "qualified
written request" to your loan servicer concerning the seivicing of your loan, your servicer must
provide you with a written acknowledgement within 20 Business Days of receipt of your request.
A "qualified written request" is a written correspondence, other than notice on a payment coupon
or other payment medium supplied by the servicer, which includes your name and account number,
and your reasons for the request. Not later than 60 Business Day after receiving your request, your
servicer must make any appropriate cOrrections to your account, and must provide you with a written
clarification regarding any dispute. During the 60-Business Day period, your servicer may not
provide infonnation to a consumer reporting agency concerning any overdue payment related to such
period or qualified written request. .
A Business Day is any day, excluding legal public holidays (State or Federal), Saturday and Sunday.
Section 6 ofRESP A also provides for damages and costs for individuals or classes of individuals in
circumstances where servicers are shown to have violated the requirements of that Section. You
should seek legal advice it you believe your rights have been violated.

(
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EXHIBIT C
Appendix D to Part 3500
Controlled Business Arrangement Disclosure Statement Format

r
I

Notice
To: Buyer or Seller

Property:

From: [Entity Making

Date:

r
I
[,

I
r\

I

Statement]
This is to give you notice that [referring party] has a business relationship with
[provider]. [Describe the nature of the relationship between the referring party and the
provider, including ownership and financial interests.]
Set forth below is the estimated charge or range of charges by
following settlement services:

[provider]

for the

HUD-I

Line No.

Service

Amount or Range
$

$

Check one

o You are not required to use

[provider] as a condition for [settlement of your loan on]
[or] [purchase or sale of] the subject property. You may be able to get these services at a lower
rate by shopping with the other settlement service providers.

I

o A lender is allowed to require the use of an attorney, credit reporting agency or real estate

appraiser chosen to represent the lender's interest.

, __ 1

By signing below, the undersigned acknowledges receipt of a copy of this disclosure.
1 '

x

\
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EXHIBIT E

INITIAL ESCROW ACCOUNT DISCLOSURE STATEMENT

YOUR MONTHLY MORTGAGE PAYMENT FOR THE COMING YEAR WILL BE
_ _ _ OF WHICH
WILL BE FOR PRINCIPAL AND INTEREST AND
_ _ _ WILL GO INTO YOUR ESCROW ACCOUNT.
THIS IS AN ESTIMATE OF ACTIVITY IN YOUR ESCROW ACCOUNT DURING THE
COMING YEAR BASED ON PAYMENTS ANTICIPATED TO BE MADE FROM YOUR
ACCOUNT.
Month

Payments to
Escrow Account

Payments from
Escrow Account

Description

Escrow Account
Balance

Starting balance: .................................................................... $_ __

I.

I.

[A filled·out format follows]

(PLEASE KEEP THIS STATEMENT FOR COMPARISON WITH THE ACTUAL
ACTIVITY IN YOUR ACCOUNT AT THE END OF THE ESCROW ACCOUNTING
COMPUTATION YEAR.)

I'
II

Cushion selected by setvicer: $. _ _ _ _ __

U

I
I
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Appendix E to Part 3500
CLO Fee Disclosure
Where the lender is requiring an attorney, credit reporting agency or real estate appraiser to
represent its interest, this paragraph should be omitted.
Instructions: Whenever it is anticipated that a fee will be paid by the borrower for CLO
access and related services, a disclosure form must be fully completed and delivered to the borrower
itemizing the services provided and the specified fee to be charged as well as the other information
set forth below. the form must provide a place for the purchaser to acknowledge its receipt. The
disclosure format set forth below is satisfactory to the Secretary.

CLO FEE DISCLOSURE
-

To: [potential Borrower]

From: [person Making Disclosure]

NOTICE: ram proposing to charge you a fee in the amount of$_ _ _ _ for the
following services:

I
I .

,

[]

Displaying a variety of mortgage loans and rates which may be available to you.

[]

Counseling you regarding the different types ofloans available and the relative rates
in a fair and equitable manner.

[]

Relating your personal housing needs with available loan programs; and assisting you
in deciding which, if any, loan meets your needs.

[]

Entering information regarding you into the Computer Loan Origination System
(CLO).

[]

Other___________________________________

,

I

8
I'

Ii

I. [

TIllS IS TO INFORM YOU THAT YOU ARE PAYING TIllS FEE DIRECTLY TO [person or
Company Making Disclosure].
YOU ARE ADVISED THAT YOU MAY AVOID TIllS FEE ENTIRELY IF YOU
APPROACH A LENDER OR MORTGAGE BROKER DIRECTLY. ADDITIONALLY, LOWER
MORTGAGE RATES OR OTHER LOWER FEES MAY BE AVAILABLE FROM OTHER
MORTGAGE LENDERS WHO ARE NOT LISTED ON THIS COMPUTER SYSTEM.
I hereby pay [commit to pay] a CLO Fee in the amount of$ _ _ _ _ _ _ _ _ _ _ _ __

.~

1--<
LJ. •

l:
I

Borrower
Received by: ________________
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tions. Neither the creation of a dealer loan
or dealer consumer credit contract, nor the
first assignment of such loan or contract to
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 a lender,isasecondary market transaction.

RESPA Changes Finalized
by Thomas W. Grundy
Kentucky Bankers Association

I:

OTHER KEY ISSUES
HUP-I and HUP-IA - HUD has
f-l- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 createdanewsettlementstatement,theHUDiON FEBRUARY lO,1994,THEDEPARTMENT i plies to individuals in keeping with its lAo The HUD-lA may be used fortransac'ofHousingandUrbanDevelopment(HUD) ! application to corporations, partnerships tions involving a borrower without a seller
l.issued its final rule amending Regulation X and other organizations except in this in- such as refinancingorsubordinate lien loans.
i(24 CFR 3500) which implements the Real ,stance. According to HUD, an individual To reduce the fonus requirement and ex.Estate Settlem.ent Procedures Act (RESPA). acting as a sole proprietorship is not con- pense on banks, HUD has indicated that the
This actionset in motion the subordinate lien ! sidered as an individual for purposes of HUD-l currently in use may be utilized for
coveragemandatedbytheHousingandCom- . RESPA.
those types of transactions by using only the
munity Dev.elopment Act of 1992 (HCDA).
Temporary Financing HUD clari- borrower's side of the statement.
In addition, it establishes certain exemptions fies the existing exemption for temporary
Refinancing Defmed - HUD has
from RESPA coverage. The final rule will fmancing. The issuance of a conunitment provided a definition ofrefmancing, which
itakeeffectAugust9,l994,exceptforcertain for permanent fmancing disqualifies tem- provides some guidance on the type of
exemptions outlined in section 35oo.5(b) of ' porary fmancing from this exemption. transactions covered under RESPA. In
the regulation, which went into effect on HUD further indicates that "any construc- exempting certain transactions from the
IMarch 14,1994. The following information tion loan for new or rehabilitated one-to- definition of refmancing, HUD has folIbrieflyhighlightsthekeyelementsofthefinal fourfamilyresidentialproperty,otherthan lowed the language of Regulation Z. For
rule.
a loan to a bona fide builder is subject to transactions included in the definition of
thispartifitstermisfortwoyearsormore." refmancing for purposes ofRESPA, borCOVERAGE. The fmal RESPA rules apply I Also a "bridge loan" or "swing loan" in rowers should receive a good faith estito all "federally related mortgage loans" whichthelendertakesasecurityinterestin mate, but not a copy of the special informawhich include loans secured by fust and ; otherwisecoveredone-to-fourfamilyresi- tion booklet. At closing, banks can use
subordinate liens on residential real prop- dential property is not covered by RESPA. either a HUD-l or the new HUD-l A.
gtt. Ifnorealproperty is taken as security i
Vacant Land - HUD includes vaOpen-end Lines of Credit - HUD
lin the transaction (i.e. a loan to fmance the ! cant land in its exemption list. This is an has modified RESPA's coverage to defer
purchase of a mobile home with no real absolute exemption unless "within two to Regulation Z in the treatment of home
jestate), RESPA rules do not apply.
, years from the dateofthesettlementofthe equity lines of credit In effect, Truth-inI
I loan, a structure or manufactured home Lending disclosures can be provided in the
EXEMPTIONS
wilJ be constructed or placed on the real place of the required RESPA disclosures.
25 or More Acres HUD has rein- I property using loan proceeds."
This takes in the good faith estimate and the
Istatedthe250rmoreacreexemptionforal1 I
Assumption Without Lender Ap- special information booklet Furthermore,
Properties to include vacant land, property : IlfQYl!! - Thisexemptionapplies toassnmp- HUD has clarified that the HUD-l or HUDused for agricultural purposes, or one-to- tions in which the lender does not have the lA need not be used provided that the transfour family residential real property.
expressed right to approve a subseqnent per- action complies ,vith the Truth-in-Lending
Business Purpose Loans - HUD son as the borrower on an existing federally Act and Regulation Z.
has created an exemption for business pur- related mortgage loan. Conversely, any asGood Faith Estimate/Special Informapose loans in an attempt to parallel the sumption in which the lender's permission is tion Booklet - In addition to the open-end
business purpose test of Regulation Z (12 both required and obtained is covered by credit situation discussed above, HUD has
ICFR 226). The business purpose test ex- RESPA, whether ornot the lender charges a indicated that a special information booklet
emption applies to loans made to corpora- fee for the assumptiOlL
and good faith estimate need not be provided
lions, associations, partnerships, and trusts,
Loan Conversions This exemption when the lender denies the credit before the
,as well as other entities not involving indi- . extends to any conversion of a federally end of the three business day period.
Viduals. If an individual is named in the related mortgage loan to different tenus that
Required Use Relationship Disclosure
transaction, then it would not fa 11 underthe are consistent with provisions of the original - HUD modified the required use provider
ibusiness purpose test and RESPA would mortgage instrument, as long as a new note is disclosure section ofRESPA to cJarifY what
iapply. On March 30, HUD issued a clari- not required, even if the lender charges an is expected when identifying the relationship
:fication, stating that the business purpose I additional fee for the conversion.
between the bank and the settlement service
jexemption for Regulation X "extends to all !
Secondarv Market Transactions provider. Insituations where the lender is not
:business purpose transactions exempted I Any bona fide transfer of a loan in the aware of the identity of the ultimate service
:under Regulation Z in determining whether secondary market isnotcoveredby RESPA, provider at the time ofthe good faith estimate,
: the exemption applies, The one exception ,except asset forthinsectionsixofRESP N HUD has modified the regulation to allow
:is loans to individuals to acquire, refi- I 3500.21 of Regulation X which pertains to more flexibility. Lenders who maintain a
:nance, improve, or maintain one-to-four : servicing of mortgage loans. In deciding controlled list of five or more potential refamily residential properties, used or to be 'what constitutes a bona fide transfer, you quired providers, or who rely on a list main. used, for rental purposes; these transac- . must consider the real soUrce of funding tained by others, will provide the borrower
tions have been determined by the Depart- : and the real interest of the funding lender. with a written statement that the bank will
ment to be covered by RESPA." There- Mortgage broker transactions that are table- require a provider from its list and a range of
fore, the business purpose exemption ap- funded are not secondary market transac- costs for the providers.
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EXHIBIT G Articles

• COMPUANCE MANAGEMENT

EsCrow
crowaccountstatements.orfacestatedpenalty
.
provisionsforfailuretodoso. Furthermore. if
HUD Fl'nall'zes
.
then the
ccountlng
Rule
sen'icer
shall
make
disbursement
payments
A
f - - - - - - - - - - - - - - - - - - - = = - - - - - - - - - - - - - - , [ for the escrow account expenses in a timely
;·aservicerrequiresanescrowaccoun~

!

; manner as they come due.

by Thomas W. Grundy
Director of Compliance, Kentucky Bankers Association

!

CC:.
---,

f

l~

!

i AGGREGATE ACCOUNTING ANALYSIS.

f---------------~---------------I· Perhapsthesinglemostnewsworthyelement
OvER THE YEARS, THE REAL &rATE SEJ11E- the mortgage originator. it may not always contained in the final rule is HUD's decision
ment Procedures Act (RESPA) and the De- service the loan beyond origination. One of to requireservicers to analyze all new escrow

partment of. Housing and Urban
Development's (HUD) implementing re!!1Jlation, Regulation X (''the reg"), have Slo;ly
evolved into a tremendous amount of work
for covered lenders. From its introduction in
1974 until 1990. little change occurred in the
reg.despiteamendmentstoRESPAresulting
from legislative actions at a couple points
during the 19805. However. since 1990.
keeping up with changes in the reg have
devoured disproportionate amounts of time
for mortgage lenders. compliance officers
and just about anyone involved in the mortgage documentation process.
Last December. HUD published a proposed rule on escrow accounting procedures
and at the same time, other proposals greatly
affecting the reg were in progress. Thus. it
seems that the escrow accounting proposal
may have received back burner treatment in
light of other issues under consideration.
Nonetheless. upon reviewing comments received from the public, HUD developed its
final rule on escrow accounting which it
purports is consistent with the consumeroriented approach originally proposed. As
released on October26, 1994. the final rule is
designed to:

the clarifying features of the fmal rule is that accountsonan"aggregate"accountingbasis.
HUD now uses the term servicer to include This developed as a result of a prevalent
the lender when the lender also acts in a 1 practiceoftenreferredtoas"single-itemanalyservicing capacity.
sis." in which a lender accounts for each
Looking at one of the key elements of escrow item separately. Over the years. ithas
Section lO-limitsonescrow-alendermay been determined that escrowing lenders may
onlychargetheborroweranamountsufficient collect more money under a single-item acto pay the charges accnting to the mortgaged counting basis than underaggregate accountreaiestate.suchastaxesandinsurance.attrib- ing analysis. Through its own escrow acutable to the period from the date such pay- munt study. HUD found that too many esments were last paid until the first fuU install- I crow accounts were over-funded. Moreover.
ment payment under the loan contract In StateAttomeysGeneralthroughoutthecounaddition. the lender may charge the borrower nyhavedeterminedthatthesingle-itemanalyacushion tocoverunanticipatedexpenses.!M sis results in substantial over-escrowing over
no more than one-sixth of the estimated total time. Furthermore, the Attorneys General
annual oayments from the account Fromthis have interpreted Section 10 of RESPA as
point fonvard, a lender can only charge a requiring use of aggregate accounting as the
borrower a monthly sum equal to one-twelfth basis to determine the maximum allowable
of tlle total annual escrow payments that the escrow account balances.
lender reasonably anticipateS paying from the
Under the aggregate accounting
account There again, the lender may add an method. the sufficiency of the funds is deteramount to maintain a cushion equal to one- . mined by analyzing the escrow account as a
sixth of the estimated total annual· payments whole. For new accounts. the final rule
from the account
provides a 18().day phase-in and implemenIn the interest of keeping the consumer tation period; for existing accounts. HUD is
informed, RESPA requires a servicerto pro- allowing up to three years as a phase-in
vide the borrower with initial and annual es- period.•

I

I
11

1-:

I

Ii

Reduce the cost o/home-ownership, byeusun"lIg that futuls are 1I0t held ill escrow
accounts in excess ofthe amount necessarr
to protect lenders' illlerests ill presen'illg
the collateral,'
Establish reasonable, unifonllpracticesfor
escrow accouming; and
Provide servicers with clear, specific guidallce Oil the requiremetlts of Sec/ioll 10 of
RESPA.
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SECTIONG

COMMUNITY REINVESTMENT ACT
Recent Developments
I.

PROPOSED REFORMS OF COMMUNITY REINVESTMENT ACT ("CRA It )
A.

B.

What is CRA?
1.

CRA is an economic development statute designed to
spur increased lending and investment in the low
and moderate income neighborhoods within a bank's
service area.

2.

Eugene A. Ludwig, Comptroller of the Currency, said
"The overarching purpose of CRA is to encourage
banks to do what they can do consistent with safe
and sound operations."
"Banks can do business
where they may not be doing business now.
Banks
can look for customers whom they may now overlook.
Banks can make more of an effort to recognize that
a person's net worth can be measured in purpose and
ambition as well as in the dollars and cents of
ready collateral." (Taken from a speech to the
National
Community
Reinvestment
Coalition
on
November 18, 1994).

3.

CRA is not about fair lending.
Fair lending is
about discrimination; CRA is about making loans in
the areas where a bank does business.

Why is Reform Needed?
1.

2.

Common complaints from the Banking industry are:
(a)

CRA places too much emphasis on documentation
and not on performance.

(b)

There is no continuity among examiners within
a particular banking regulatory agency or
among
the
banking
regulatory
agencies
themselves.

(c)

Banks
need
for
CRA
to
provide
definiteness and clearer guidance.

more

Community groups complain that current CRA's
enforcement provisions have no real "teeth."
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C.

II.

Attempts at Reform.
1.

The December, 1993, proposed regulation,
(the
"December Reg"), emphasized lending performance
which was measurable (58 Fed. Reg. 67466, December
21, 1993).
It was very definite and provided
clear guidance regarding what banks needed to do in
order to obtain a satisfactory or outstanding
rating.
It contained onerous and duplicative
reporting requirements.
It also contained very
strict enforcement provisions.
The overwhelming
response by the banking industry to the December
Reg was that it was too rigid and inflexible.

2.

The September, 1994, proposed regulation, (the
"September Reg") ,
contains many of the same
provisions as December Reg,. just with more ".waffle
words" (59 Fed. Reg. 51232, October 7, 1994). Some
of the reporting requirements have been scaled back
while other new data reporting requirements have
been added.

BRIEF OVERVIEW OF SEPTEMBER REG.
The September Reg provides for different CRA testing methods
depending on the size or type of bank.
A.

Large Retail Banks (Assets in excess of $250 Million)
These banks will be judged based on a composite rating of
three tests: Lending, Investment and Service. Each test
will receive a separate score, but.the Lending Test score
will account for 50 percent of the composite score.
A
bank which does not score at least a "Low Satisfactory"
in the Lending Test cannot receive a "Satisfactory"
rating overall.
1.

Each bank will be tested on a case-by-case basis
within the agency-determined context of:
(a)

demographic data on income levels, housing
costs, etc. in the bank's delineated service
area,

(b)

credit needs of the bank's delineated service
area,

(c)

bank's products and business strategy as well
as capacity and constraints,

(d)

bank's past performance and the performance of
similarly situated institutions,
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2.

(e)

bank's eRA public file, and

(f)

any other information deemed relevant (1)

Of the three tests, the Lending Test is the most
important.
A bank will be evaluated based on its
performance in helping to meet the credit needs of
its service area as measured by the number and
amount of (i) home mortgages, (ii) small business
and small farm loans outstanding and
(iii)
communi ty development loans outstanding.
Other
consumer loans can be added to the mix, such as
auto loans and credit card loans, but the bank must
then compile the same data that is required for
home mortgages
such as geographic
location,
borrower incomes and year end outstanding balances
on each such loan. Also, consumer loans made by a
nonbank affiliate, such as
mortgage company, can
be included, but only if the bank includes all
consumer loans made by all of its other nonbank
affiliates.

a

(a)

Under the Lending Test, the examiners will
look at (i) how much of the bank's lending is
within its service area, (ii) how the loans in
the service area are distributed between low
and moderate income areas (uLMI") and middle
and upper income areas ("UMI"), and (iii) how
the loans are dispersed among income levels. A
major criticism of the December Reg was that
it required a
bank to have a
certain
percentage of the market share of loans in a
particular area in order to get a Satisfactory
or better rating. The September Reg did away
with the market share requirement.
However,
based on what the examiners are looking for,
penetration of LMIs in bank's service area
will still be very critical.
Service areas
must be fairly assessed (must include areas
around bank branches where consumer and small
businesses are made), must include whole
census
tracts
and
can't
exclude
LMIs
arbitrarily.

(b)

Loans to small businesses (gross revenues of
less than $1 million a year) are part of the
Lending Test mix--but under the September Reg,
banks will have to collect data on all small
business loans (any commercial or industrial
loan of $1 million or less).
(Note--the
definitions don't match up.) Part of the data
banks would be required to attempt to collect
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is the race and gender of the owners of the
entity receiving the small business loan.
Why? (This is CRA not Fair Lending). Federal
Reserve Board Governor Lawrence Lindsey said
regarding the requirement to collect this
data, "citizens will rightly be puzzled as to
our purpose." (Federal Banking Law Reporter,
Report Letter--No. 6 dated 10/10/94).
(c)

3.

4.

Examiners will also look at the number and
dollar
amount
of
the
bank's
community
development loans and the complexity thereof
as well as the bank's innovative or flexible
lending practices used to address the credit
needs of the bank 's service areas.
If the
bank does an "adequate" level of lending but
has limited innovatiye or flexible lending
practices, then the bank will receive a "Low
satisfactoryll lending rating.

The Investment Test will assess the bank's extent
of investments in projects or organizations that
(i) promote community development or affordable
housing, or (ii) demonstrably benefit low and
moderate income individuals or small businesses.
The types of investments that will be included are
investments in (i) community development banks,
(ii) small business investment companies, (iii)
housing bonds, and (iv) investments or grants to
non-profit organizations serving low and moderate
income housing needs or those that support, develop
or provide facilities and services such as day care
centers,
home-ownership
counseling,
home
maintenance counseling, credit counseling or other
activities that enhance the ability of low and
moderate income individuals to utilize credit or
sustain economic development.
Bank's can also
include investments by bank's Community Development
Corporation if such investments aren' t included
somewhere else.
The Service Test looks at:
(a)

the bank's system for delivering its banking
services by looking at the location of the
bank's branches and ATMs as well as the
availability of alternative banking systems
(computer hookups,
pay by phone I
etc. )
Examiners will look to see if the, services
available in the LMI areas are comparable to
the services available in UMI areas.
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(b)

B.

Streamlined Exam option for Small Banks
(Independent
banks with less than $250 million in assets or banks
which are a part of a holding company with assets under
$250 million).
2.

C.

the extent and innovativeness of community
development
services
such
as
technical
expertise or lending staff to community
organizations,
credit
counseling,
etc.
Caveat--the activity must be one that enhances
the ability of low and moderate income
individuals to utilize credit or sustain
economic development.

The exam process is streamlined in that examiners
base the bank's rating on the following criteria:
(a)

bank's loan-to-deposit ratio (60 percent loanto-deposit ratio no longer required for a
satisfactory rating) and other lending related
activities,

(b)

the percentage of the bank's lending within
the bank's service area and how those loans
are geographically distributed in the service
area,

(c)

the distribution
groups, and

(d)

the bank's record in responding to written
complaints about its CRA performance.

of

loans

over

all

income

2.

Small banks will not be required to collect the
data the large banks are required to collect. But
note the emphasis is still on where loans are made-so small banks are going to need to be able to
prove they are serving their entire market.

3.

It's difficult to understand how examiners will
determine the bank's rating.
September Reg says
that small banks will be rated using same matrix as
used for large banks--but small bank criteria does
not fit into matrix.

4.

Why should small banks which are a part of a larger
holding company be treated any differently that a
independent small bank?

strategic Plan Option.
1.

Both large retail banks and small banks can opt to
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prepare a CRA plan, with the help of informal
suggestiens selicited during the development stage,
of up to. five years in length which has measurable
yearly goals. Once the plan is finalized, the bank
weuld fermally solicit public cemment fer 30 days.
The plan, plus any comments and any revisiens to
the plan as a result, weuld be submitted to. the
bank's primary regulater for review at least 60
days prior to. implementation.
If the plan is
implemented, the bank weuld be rated en how the
bank has cemplied with its plan.

D.

2.

Large banks will still need to. cellect same data as
other large banks.

3.

will plan have to. disclese teo. much regarding a
bank's future plans?

Cemmunity Develepment Test.
Limited purpese banks (such as credit card banks with
natienal er regienal sco.pe) and wholesale banks (banks
which are net in the business ef extending heme
mortgages I small businesses, small. farms er censumer
leans to retain customers) may, if they so request, be
evaluated en the number and ameunt of qualified
investments, cemmunity develepment lending and cemmunity
development services provided in their service area (the
lecal area er areas areund its effices) .

E.

Enfercement Previsiens.
1.

The enfercement provisiens in the September Reg
(and December Reg) include net enly taking CRA
perfermance
into.
acceunt
when
acting
on
applicatiens but also. include the sanctiens which
are in place fer the violatien ef ether banking
regulatiens such as:
(a)

$1 million per violation per day,

(b)

a ban en bank efficers
impeded CRA efferts,

(c)

cease and desist erders against the bank,

(d)

requiring the bank to cempensate victims
harmed by the lack ef cemmuni ty investment
efforts, and

(e)

withdrawal ef FDIC insurance.
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F.

The Justice Department has determined that the
banking agencies overstepped their bounds by
including the above sanctions.
The Justice
Department said the agencies were limited to the
enforcement powers in CRA itself; namely, (i) the
denying of applications for expansion through such
means as mergers, acquisitions or new branches and
(ii) the encouraging of more vigorous efforts to
meet the communities' borrowing needs. The Justice
Department said that the imposing of sanctions went
beyond lIencouraging more vigorous efforts. II (JO
ANN--GET CITE!)

Evidence of Discrimination.
This is the Fair Lending Hook.
The September Reg says
that evidence of discriminatory or other illegal credit
practices SHALL (emphasis added) adversely affect a
bank's overall performance.
Just how much performance
will be affected depends on the extent of discrimination,
the policies and procedures in place to prevent such
discrimination, actions taken by the bank to discover and
then correct such discrimination, etc.
Voluntary
corrective action taken as a result of self-testing or
self-assessment will be viewed favorably.

G.

Transition Period.
1.

Data
collection
to
begin
publication of final rule.

2.

Assessments under the proposed lending, service and
investment tests would be mandatory beginning July
1, 1996--but large banks could ask to be examined
under the September Reg earlier.

3.

Small banks could choose to be examined under the
streamlined method anytime after July 1, 1995.

six

month

after

III. BANKING INDUSTRY'S RESPONSE TO SEPTEMBER REG.
A.

Delight with Justice Department's opinion.

B.

Loud booing by large retail banks regarding the new data
collection requirements--particularly the tracking of
race and gender of owners of businesses who receive small
business loans.

c.

Major concern about the exclusion of non-mortgage
consumer loans from the Lending Test unless onerous
reporting requirements are met.
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IV.

D.

Desire to increase minimum number of assets to $5 million
in order to be included under definition of small bank.

E.

Concern that September Reg will not provide any more
certainty than the current rule.
The staff members of
the Federal Reserve Board share that view. They told the
Reserve Board that examiner judgment would playas big a
part in enforcing the September Reg as it did in
enforcing the current regulation.
Federal Banking Law
Reporter, Report Letter--No. 6 dated 10/10/94.

F.

"Some
analysts
have
suggested
that
the
biggest
beneficiary of the CRA reforms may actually be the
regulators themselves, because the increased workload
will prevent anticipated staff cuts at the bank
regulatory agencies and may require the hiring of
additional examiners. The Federal Reserve, for example,
has estimated that it will have to hire 50 new examiners
plus additional researchers and statisticians to handle
the more comprehensive exams and data analysis the
revised CRA regs will require.
CRA Bulletin, Warren
Gorham Lamont, February, 1995, Volume 4/No. 5, pg. 3.

STATUS OF REFORM
A.

The effect of the November, 1994 elections is unknown.
However, Rep. Marge Roukema, (N.J. Rep.), the head of the
House Banking subcommittee, sent a letter to the four
agencies urging the agencies not to make the proposed
revisions final until Congress had adequate time to
review the impact of the revisions, indicating that
Congress intended to commence hearings in the very near
future on the impact of CRA reform. (American Banker,
Thursday, January 19, 1995, pg. 2). FDIC Chairman Ricki
Tigert Helfter indicated that the FDIC would not issue
any final ruling until those hearings were held.
(Wall
Street Journal, Monday, January 23, 1995). Meanwhile, Al
Gore told the agencies that the Administration wanted the
final rules by March 31, 1995.

B.

Rep. Roukema accused the agencies of already using the
September Reg in their CRA examinations.
(American
Banker, Thursday, January 19, pg. 2). Jo Ann Barefoot l
president of Barefoot, Marrinan & Associates Inc' l said,
"Examiners are using the new rules.
Move quickly to
imagining life under the new reg." (American Banker I
Thursday, January 26, 1995, pg. 10). "The measurement of
volume is going to be the whole ball game. And you can/t
get.those loans on the books overnight."
(Id.)

I think she is right--Forewarned is Forearmed!
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CURRENT CRA REGULATION
Twelve Assessment Factors
apply to all Institutions.

Determination of overall rating
Is subJective; assessment
factors are not weighted.

No streamlined assessment
method for smaller
Institutions.

DECEMBER 1993 PROPOSAL

SEPTEMBER 1994 PROPOSAL

Three Assessment Tests - lending,
service and Investment - for all large
retail Institutions; wholesale and
limited purpose Institutions evaluated
primarily under the Investment test.

Three Assessment Tests - lending, service
and Investment -. for all large retail
Institutions; wholesale and limited
purpose Institutions evaluated under a
new community development test. Any
Institution may be assessed under an
agency-approved strategic plan.

------

For retail Institutions, the rating
under the lending test would form
the basis for the compOSite rating;
the rating could then be Increased or
decreased based on extraordinarily
weak or strong performance under
the service and Investment tests.

-----

Under the revised proposal, a retail
Institution must be rated satisfactory or
better under the lending test In order to
receive an overall rating of satisfactory.
The effect of the service and Investment
tests on the overall rating would no
longer be limited to situations were
service or Investment performance Is
extraordinarily weak or strong.

------

The streamlined assessment method
would be used for evaluating small
Institutions, unless the bank or thrift
requests an alternative assessment
method or Is operating under an
approved strategic plan. The presumption
that a 60 percent loan-to-deposlt ratio
would be satisfactory would be
eliminated.
--_._._--

Independent banks and thrifts with
total assets of under $250 million, or
members of a holding company with
total banking and thrift assets of less
than $250 million could be evaluated
under streamlined procedures, If
eligible. under the lending test, a 60
percent loan-to-deposlt ratio would
be presumed "satisfactory."

-

september 26,1994

0\

C)

J

CURRENT eRA REGULATION
No alternative assessment
methods.

Institutions assessed on their
method of service area
delineation.

NO market share provisions.

DECEMBER 1993 PROPOSAL

I·J,

Ii

IJ[.'

II

SEPTEMBER 1994 PROPOSAL

---

I

I
I

september 26,1994

-----------------

Institutions could elect evaluation
based on a pre-approved 2-year
strategic Plan developed by the bank
or thrift with Input from the local .
community.

--

strategic Plan option Is revised to provide
greater clarification of plan development
process, provisions for community Input,
approval standards, and goal specification.
Maximum plan term lengthened to 5
years, and plan amendment procedures
are Included.

--

Geographic area around each office
or group of offices where an
Institution makes the bulk of Its loans
would define Its service area.
Institutions providing services In
multiple MSAS or across state lines
would have separate service area
delineations for each market.

----

The service area of a retail Institution
would have to Include the local areas '
around Its deposit taking facilities In
which It has originated or has outstanding
a significant number of loans, and all
other areas equidistant from those
facilities. Required service area
delineations remain the same for
Institutions providing services In multiple
MSAS or across state lines.

---

Explicit market share language has been
eliminated from the regulation. Market
share analysis Is one of a broad variety of
comparisons that examiners would use
where appropriate In evaluating
performance under the lending test.

-

A "market share screen" under the
lending test would establish a
rebuttable presumption that an
Institution's eRA performance was at
a certain level based on market share
of loans In mlddle- and upper-Income
areas compared to market share of
loans In lower- and moderate-Income
areas.

2

o

M

o

Enforcement tools limited to
denial of corporate
applications flied by
Institutions with poor eRA
perfOrmance or substantial
unresolved eRA protests.

Institutions are required to
prepare lengthy eRA
statements and prepare
documentation of meetings,
marketing and outreach
efforts.

CURRENT eRA REGULATION

NO race or gender data collected for
consumer loans, small business or
small farm loans.

In addition to taking eRA
performance Into account when
acting on applications, regulators
would enforce eRA compliance In the
same manner as any other regulation,
and could Impose formal
enforcement actions.

Emphasis Is placed on performance
over process ~ Institutions no longer
would be required to devote
resources to "documenting the flies."

DECEMBER 1993 PROPOSAL

large banks and thrifts would have to
collect race, ethnlclty and gender data on
small business and small farm loans.

In addition to taking eRA performance
Into account when acting on applications,
regulators would enforce eRA compliance
In the same manner as any other
regulation, and could Impose formal
enforcement actions.

Emphasis would remain on performance
over process. There Is no requirement to
"document the flies."

september 26, 1994

SEPTEMBER 1994 PROPOSAL

No race or gender data
collected for consumer loans,
small business or small farm .
loans.

3

,...,
,...,
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j
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CURRENT CRA RECULATION
No data collected and
reported on the geographic
distributIon of loans or the
race, ethnlcltv and gender of
borrowers, other than data on
mortgages reported pursuant
to the Home Mortgage
Disclosure Act (HMDAJ.

DECEMBER 1993 PROPOSAL

LL

i'l

SEPTEMBER 1994 PROPOSAL

September 26, 1994

Large banks and thrifts would be
Under the revised proposal, agencies
required to collect and report data
would base theIr analysis of mortgage
on the geographIc dIstrIbutIon of
lending on the data already reported
under HMDA. However, large Institutions
housing, consumer, small busIness
reporting under HMDA would also be
and farm loans, and on loan
applications, denials, originations,
required to report data on home
purchases, sales and retirements.
mortgage loans made outside of MSAS.
They would also report data on the
large banks and thrifts would collect and
size of busInesses to which loans were report certain data on the geographIc
made. These new reporting
distribution of and the race, ethnlcltv and
requirements would be In addition to gender of small business and small farm
exIsting HMDA reportIng
borrowers who have loans that are
currently aggregated on bank call Reports.
requirements and call Report
requirements for small business and
Some data would be reported by loan
farm loans.
size, and would Include an Indication of
whether the business or farm had gross
annual revenues of more or less than $1
million. Aggregate data on small business
and small farm loans and communltv
. development loans would be Included In
an Institution's public file.

4
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certified that thisJ,lroposed rule, if
adopted as a final rule, will not have a
significant economic impact on a .
substantial number of small banks. This
proposal would enable most small
banks to avoid the data collection
requirements in 12 CFR Part 228 and
will encourage greater small business
lending by financial institutions of all
sizes. Accordingly, a regulatory
'flexibility analysis is not required. The
BoardJnvites comment on this matter.
FDIC: It is hereby certified that this·
propose.d rule, if adopted as a final rule,
will not have a significant economic
impact on a substantial riuinber of small
bariks. This proposal would enable most
small banks to avoid the data collection
requirements in 12 CFR Part 345 and·
will encourage greater small business
lending by financial institutions of all
sizes. Accordingly, a regulatory
flexibility analysis is no~ required.
, OTS; It is hereby certified that this
proposed rule, if adopted as a final rule.
will not have a significant economic
impact on a substantial number of small
savings associa,tions. This proposal.
provides an alternativehleans of
evaluating a small savings association's
CRA requirements that would enable
most such savings associations to avoid
the data collection requirements in 12
. CFR Part 563e and will encourage.
greater small business lending by
savings associations of all sizes.

12.CFR Part 228

Banks. Banking, Community
development, Credit, Fede.ral Reserve.
System, Investri1ents, Reporting and
recordkeeping requirements.
12 CFR Part 345

Banks, Banking, Community
development, Credit, Investments
Reporting and recordkeeping
requirements.
12 CFR Part 563e
. Community development, Credit,
Inve.stmelJts, Reporting and
recordkeeping requirements, Savings
associations.
. Authority and Issuance
OFFICE OF THE COMPTROLLER OF THE
C.URRENCY
12 CFR CHAPTER I

For the reasons outlined in the joint·
preamble, the Office of the Comptroller
of the Currency prop'osesto amend 12
CFR chapter I as set forth below:
PART 25-,COMMUNITY

. REINVESTMENT ACT REGULATIONS
1. The authority citation for part 25 is
revised. to read as follows:

Authority: 12 U.S.c. 21, 22, 26, 27, 30. 36,
93a:. 161, 215. 215a, 481, 1814·,1816.1818 .
1828(c). and 2901 through 2907.
§ 25.101

{Redesignated as § 25.9J

, 2. Existing § 25.101 is redesignated as
Executive Order 12866
§25.9 and transferred with its
OCC: It has been determined that this undesignated center heading
immediately following § 25.8.
document is a significarit regulatory
action. The proposal would clarify
..3. Part 25 is amended by adding
existing requirements and would
Subparts A through E and Appendices
exempt small banks from many of the
A through C following §25.9 to read as
requirements in 12 CPR Part 25. Further, . follows:
the proposal will encou~age greater. .
Subpart A-Gener?1
small business lending by banks of all
Sec.
sizes.
25.'11 Authority, community reinvestment
OTS; It has been determined that this
obligation. purposes and scope.
. document is a significant regulatory
·25.12 Definitions.
action. The proposal sets forth a more
Subpart S-5tandards for Assessing
focused and streamlined method of
Performance
evaluating savings associations' .
25.21 Assessment tests and ratings. in
compliance with existing statutory
Regulatory Flexibility Act
generaL
requirements; moreover it would
25.22 Lending test
acC: It is hereby certified that this
exempt small savings associations from
25.23 Investment test.
proposed rule, if adopted as a fmal rule, many of the requirements in 12 CFR
25.24 . Service test
will not have a significant economic
Part 563e: Further, the proposal will
25.25 Community development test fOT
impact on a substantial number of small encourage greater small business.
wholesale or limited purpose banks.
banks. Accordingly, a regulatory
25.26 Small bank assessment standards.
lending by savings associations of all
flexibility analysis is not required. This sizes.
25.27 Strategic plan assessment.
25.28 Assigned ratings.
proposal would enable most small
List of Subjects
. 25.29 Effect of ratings on applications.
. banks to avoid the data collection.
requirements in 12 CFR Part 25 and ·will 12 CFR Part 25
Subpart C-Records, Reporting and
encourage greater small business
Pisclosure Requirements
lending by banks of all sizes.
Community development, Credit,
25.41 . Service area delineation.
Board: For all the reasons discussed
Investments, National banks. Reporting 25.42 Data collection and reporting.
in the joint preamble, His hereby
and recordkeeping requirements.
25.43 Public file and disclosure by banks.
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25.44 Public notice by banks.
25.45 Publication 1lfplanned examination
schedule.
.
Subpart D-Transition Rules

25.51 TransiiWnrules.
Subpart E-4nterpretation's

25.101 Applicamlity of the Community
Reinvestment.Act to certain special
pm-pose banks.
Appendix A to Part 25-Ratings
Appendix B to Part 25-CRA Notice
Appendix C to Part .2~RA Loan Data
Fonnat
.

community or communities located
within the United States served by the
branch as described in §25.41 ofthis
part. The term "branches"refers to.
insured branches located within the
United States. As provided in § 28.102
ofthis ciulpter. this part does not app1y
to Federal ;agendes, limited Federal
- branches. ,and uninsured federal
branches.
§ 2S.12!Definiti<>ns.

For p"uTposes ot this part, the
fonowing definitions apply:
(a) Affiliate means any company that
Subpart.~
controls, is controlled by, or is Wlder
§ 25.11 Authority. -commUnity
common control with another company.
reinvestment Dbll,gatior:t. purposes and
For purposes oHms part, the term
scope.
".control" has the meaning given to that
(a) Authority and·OMB oontml
term in 12 U.S.C. 1841(a)(2), and a
number-(l) Authority. The authority
company is under common control with
for this part is 12 U.S.C. 21,22, 26,27,
another company if both companies are
30, 36, ·93a. 1-61,.215. 215.a, 481, 1814,
directly or indirectly controlled by the
. 1816, 1818,1828(c), and 2901 through
same company.
2907.
.
(b) Area median income means the
(2) OMB control number. The
median family income for the MSA in
infonriation rollection requirements .
which a person or geography is located
contained in this part have been
or, in the.caseofa person or geography
assigned OMB control number 1557located out/iideanMSA, the higher of
0160.
the COWlty median family income or the
(b) Community reinvestment
statewide nonmetropolitan median
obligatiim. National hanks have a
family income.
.
continuing andaffumative obligation to
(c) Automated teller machine (ATM)
helpmeet the credit needs of their .
means an automated, unstaffed banking
communities, including low- and
facility with a fixed site owned or .
moderate-im:omeareas, consistent with operated hY,OT operated exclusively for .
. safe and sound operations.
the bank at which deposits are received,
(c) Purposes. The pirrposes of this part cash .dispersed, Dr mOIiey lent.
are to implement the community .
(d) Bank means a national bank.
reinvestment obligation -of national
(e) Branch means a staffed banking
banks; to explain how the Office of the
facility {shared Dr unshared) licensed as
Comptroller of the Currency {DCC)
a brancll with a fixed site at which
assesses theperf-ormance -of national
deposits are received, checks paid, {)f
banks in satisfying the community
moneylent, including a mini-bram;h in
reinvestment obligation; and to describe a grocery store Dr a branch Dperated in
how that perf{)rmance istaken into
.
conjunction with any other local
account in certainapplicati<ms.
business or nonprofit organization.
(d) Scope--(l} Generol. This part
(f) Couununity development loan
applies to aU national banks that are in
means a loan [including a line of credit,
the business of extending credit to the
commitment, or letter of credit) that
public, including wholesale -Of limited
addresses affordable housing {including
purpose banks, as ·definedin§ 25 ..12 of
multifamily rental housing) or other
this part.
_ '.
.
community economic development
(2) Certain special purpose banks.
needs notbeing met by the private
This part does not apply to a bankers
market; p~ovided the loan:
.
bank that engages exduslve1y in
{l) Primarily benefits low- or
providing services for other depository
moderate-iacome individuals,
institutions and for theiT officers,
businesses Dr farms with gross annual
directors and employees, or to other
revenues less than or equal to $1
special pUlJlOse banks <ffiscribed in
million, or businesses Dr farms that
§ 25.101nf this;part.
'
qualify as smaU businesses under a
(3) Federalbranc1fes and {lgencies.
Small Business Administration
This part ap plies to insured Federal
program;
..
branches. ReferencBS in this part to
(2) Has not been reported or collected
"main office" mean, in the case of
by the hank Dr on.e of its affiliates as a
insured Federal branches of foreign
home mortgage loan. small business
banks, the principal branch within the
loan, small farm loan. or a consumer
United States. The 4' service area" of an
loan pursuant to § 25.42 of this part,
unless it is a multifamily dwelling loan
insured Federaltirancb refers to the
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{as described in Appendix A to 12 CFR
Part 20.3); and
(3) Except in the case -of a wholesale
or limited purpose hank. benefits the
banK's serVice area(s) or a broader
statewidem regional area that includes
the bank's service areais).
{g) Consumer loan means a loan
extended to one or more individuals for
household, family. Dr other personal
expenditures; provided the loan is not
secured by real estate and is not used for
the purpose of pUI'chasing or carrying
securities.
(h) Geographymeans a census tract
delineated by the United States Bureau
. of the Census in the most recent
decennial census, or a blOCK numbering
area delineating a small statistical
subdivision where a census traCt has not
been established.
{i) HMDA means the Home Mortgage
Disclosure Act (12 U.S.C. 280.1 et seq.).
. 0) Home mortgage loan meaRS a
mortgage loan as .defined in section
303!1) of HMDA £12 U.S.C. 280Z(1)) and
implementing regulations.
lk) Income level-'(l) Low-income
means, iIi the :case Df a person, an
individua1 income, or in the case Df a
geography. a median family inCome,
that is less than 50 percent of the
adjusted area median income, with
adjustments to take into account family
size and the prevai1inB levels of
residential housin8 construction costs or
unusua1ly high orlow family incomes.
(2) Moderate-income means, iIi the
case of a person, an individual income,
or in the .case of a geography, Ii median
family income, that is at least 50. percent
and less than BD percent of.the adjusted
area median income., with adjustments
to take into account family size and the
prevailing levels of residential housing .
construction costs Dr unusually hi~ or
low family incomes.
.
.
(3) Middle-income means, in the case
of a person, an individual inGOme, or in
the case of a geography, a median family
income, that is at least 80 percent and
less than 120 percent of the adjusted
area median inrome, with adjustments .
to take into account family size and the
prevailing levels of residential housing
construction costs Qf unusually high or
low family incomes.
(4) Upper-incnmemeans. inthe case
of a person, an individual income Qr, in
the case Df a geography, a median family
income, that is 120 percent or more of
the adjusted area mooianincome, with
adjustments tQ take into account family
size and the prevailing levels of .
residential housing construction costs or
. unusually high or h}w family incomes.
0) Limited pilrpose bank means a
hank that offers only a narrow product
line {such as credit cards or automobile
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loans) to a national or regional market
and has. pursuant to a written request,
been designated by the DCC as a li\Ilited
purpose bank, as provided in § 25.25 of
this part.
(m) Loan location. A loan is located
in a geography as follows:
(1) A consumer loan is located where
the borrower resides;
(2) A home mortgage loan is located
where the property to which .the loan
relates is located;
(3) A small business or small farm
loan is located where the main business
facility or farm is located or where the
loan proceeds otherwise will be applied,
as indicated by the borrower.
(n) Loan production office means a
staffed banking facility that is accessible
to the public. and provides lendingrelated services such as loan
information and applications. but is not
a branch.
(0) MSA means metropolitan
statistical area or primary metropolitan
statistical area as defined by the Director
of the affice of Management and
Budget.
. (pJ Minority means an individual who
is an American Indian or Alaskan
Native, an Asian or Pacific Islander, a
Black. or of Hispanic origin as provided
in the Office of Management and
Budget's Statistical Policy Directive No.
15. Race and Ethnic Standards for
Federal Statistics and Adniinistrative
'Reporting. .
..
(q) Minority-owned business means a
business, including a farm, that is more
than 50 percent owned by one or more
minority individuals, and that has not
issued any securities registered under
Section 12(g) of the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) and
has 100 or fewer shareholders.
(r) Service area means a geographical
area delineated in accordance with
§ 25.41 of this part.
.
(s) Small bank means a bank with
total assets of less than $250 million
that is:
.
(1) Independent; or
(2) An affiliate of a holding company
with total banking and thrift assets of
less than $250 million.
(t) Small business loan means a loan
with an original amount of $1 million or
less that is either a commercial or
industrial loan or a loan secured by
nonfarm. nonresidential property.
(u) Small farm loan means a loan with
an original amount of$500,000 or less
that is a loan secured by farmland
(including a loan to finance a farm
residence or other improvements), a
loan to finance agricultural production,
or any other loan toa farmer.
(v) Women-owned business means a
business, including a farm. that is more

than 50 percent owned by one or more
women. and that has riot issued any
securities registered under Section 12(g)
of the Securities Exchange Act of1934
(15 U.S.C. 78a et seq.) and has 100 or
fewer shareholders.
(w) Wholesale bank means a bank that
is not in the business of extending home
mortgage, small business, small farm. or
consumer loans to retail customers, and
has. pursuant to a written request, been
designated by the acc as a wholesale
bank, as provided in § 25.25 of this part.
Subpart B-Standards for Assessing
Performance
§ 25.21

Assessment tests and ratings, in
general..

(2) Examiner-developed information
regarding the credit needs Qf the bank's
service area(s) obtained from
community-based organizations, state
and local governments, economic
development agencies, and from any
information the bank may choose to
provide;
(3) The bank's product offerings and'
business strategy as detennined from
data provided by the bank;
(4) Institutional capacity and
constraints, including the size and
financial condition of the institution,
the economic climate (national, regional
and local), safety and soundness '
limitations, and any. other factors that
significantly affect the bank's ability to
lend to the different parts of iti; service
area(s);
(5) The bank's past performance and
the performance of similarly-situated
lenders;
(6) The bank's public file, as
described in § 25.43 of this part, and any
signed. written comments about the
baril's CRA performance submitted to
the bank or the acc; and
(7) Any other information deemed
relevant by the acc.
(c) Assigned ratings. The OCC shall
assign to each bank one of the following
four ratings as set outin § 25.28 ofthis
part and Appendix A of this part:
"outstanding"; "satiSfactory"; "needs to
improve"; or "substantial
noncompliance" based on:
(1) The results oftheapplicable
assessment test(s) or standards or
performance under an approved
strategic plan; and
(2) Any evidence of discriminatory or
other illegal credit practices.
(d) Safe and sound operations. This
part and the CRA do not require any
bank to make loans or investments, or
to provide services that are inconsistent
with safe and sound operations. Banks
are permitted and encouraged to
develop and apply flexible underwriting
standards. consistent with safe and
sound operations, for loans that benefit
low- or moderate-income geographies or
.
individuals.
(e) Compliance with community
reinvestment obligation. The assigned
ratings reflect the extent of compliance
or noncompliance with the community
reinvestment obligation described in
§ 25.11(b) of this part. A bank that
receives an assigned rating of
"substantial noncompliance" shall be
subject to enforcement actions pursuant
to 12 U.S.C. 1818.

(a) Assessment tests and standards. In
connection with an examination of a
bank, the acc shall assess the
Community Reinvestment Act (CRA)
performance of the bank as follows:
(1) Lending. investment, and service
tests. The acc shall apply these three
tests, as described in §§ 25.22 through
25.24 of this part, in evaluating the
performance of banks. except as
provided in paragraphs (a)(2), (3) and (4)
of this section.
(2) Community development test for
wholesale or limited purpose banks. In evaluating the performance of wholesale
or limited purpose banks (as defined in
§ 25.12 of this part), the OCC shall apply
the community development test, as
provided in § 25.25 ofthis part, except
as provided in paragraph (a)(4) ofthis
section.
(3) Assessment standards for small
banks. In evaluating the performance of
small banks (as defined in § 25.12 of this
part), the OCC shall apply the
. assessment standards for small banks as
provided in § 25.26 of this part.
However, a small bank may elect
instead to be assessed as provided in
paragraphs (a)(2) and (4) of this section.
or it may elect to be evaluated under
paragraph (a)(l) ofthis section if it has
collected and reported the data required
for other banks under § 25.42(a)(1) of
this part.
(4) Strategic plan. Any bank may elect
not to be assessed by any tests described
in paragraphs (a)(l), (2) and (3) of this
section by submitting to the acc and
receiving approval of a strategic plan as
described in § 25.27 of this part.
(b) Assessment context. The OCC
shall apply the testsand standards in
paragraph (a) of this section in the
context of the following information:
(1) Demographic data on mediari
income levels; distribution of household § 25.22 Lending test.
income, nature of housing stock,
(a) Scope of test. (1) The lending test
evaluates a bank's performance in
housing costs, and other relevant data
pertaining to a bank's service a1'ea(s);
helping to meet the credit needs of its
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service area(s) through its lending
. activities, as measured by home
mortgage originations and purchll$es,
small business and small fann loans
.
outstanding, and commtinity
development loans outstanding. At the,
bank's option, the lending test will also
evaluate the bank's consumer loans
outstanding and any other loan
distribution data the bank may choose
, to provide, such as data on extensions
of lines of credit, commitments, and
letters of credit '
'
(2) When evaluating a bank's overall
lending performance, the DCC shall
weigh its assessments of the bank's
home mortgage.iending. small business
arid small farm Jending. and (at thll
bank's option) <;onsumer lending to
reflect the relative importance of each
category oflending to the bank's overall
business.' ,
(3) The'OCe shall weigh the barik's
. community development lending
according to the characteristics and.
needs of the bank's service area(s),the
capacity and constraints of the b~k,
and the opportUnities available to the
bank for this lending.
(b) Assessment criteria. The acc shall
evaluate a bank's lending performance
pursuant to the following criteria:
(1) Geographic·distribution. The
, geographic distribution.ofthe bank's
lending (based on the location of the
loan as provided in§ 25.12 of this part),
"
including:
(i) The proportion of total lending in
the bank's service area(s);
(ii) The dispersion of lending ,
throughout the bank's service area(s);
and
.'
.
:(iii) Thl;! number and amount of loans
in low-, moderate~, middle-, and upperincome geographies in the bank's
service area:(s); .
(2) Borrower characteristics. The
distributiOIi, partIcularly in the bank's
service area, of the bank's lending
(based on borrower characteristics),
including: ','
'_ ,
(n The.number and amount of home
,mortgage loans to low-, moderate-,
middle-, and upper-income individuals;
(ii) The number and amount of small
business and small farm loans to
businesses and farms with gross annual
revenues less than or equal to $1
'
million;
, '
. (iii) The number and amount of small
business and small farm loans by size of
loan; and
.
,
(iv) At the bank's option, the number
and amount Of consumer loans to
low-, modera.te-,middle-, and uppei'income individuals;
'.'
, (3) Community development lending..
The bank's community development
lending, .including the nUII).ber an4

amount of community development
loans outstanding, their complexity and
innovativeness, and the number and
amount of lines of credit, commitments.
and letters of credit for community
development purposes; and
(4) Innovative or flexible lending
practices. The bank's use ofinnovative
or flexible lending practices to address
the credit needs of low- or moderateincome individuals or geographies.
(c) Affiliatelending. (1) The DCC
shall, if the bank elects, consider in its
assessment of a bank's lending'
'
performance under this section lending
by an affiliate of the bank, if the bank,
,or its affiliate, reports or collects the
'lending data pursuant to § 25.42 of this
part.
(2) The DCC may consider in its
assessment lending by a bank's affiliate
even if the bank has chosen not to have
the affiliate's lending considered if the
DCC determines that this lending is
integral to the business of the bank.
(3) Consideration of affiliate lending
shall be subject to the following
constraints:
(i) No affiliate may claim the same
loan as another institution; and
(ii) If the DCC considers loans within
aparticular lending category (e.g:, home
mortgage, small business, small farm,
consumer or co~munity development
lending) made by one or more of the
bank's affiliates in a particular service
area, the DCC shall consider all the
loans within that lending category made
by all of the bank's affiliates in that
particular service area.
(d) Consortia and third-party lending.
Community development loans made
through consortia in which the bank
participates or through third parties in
which the bank has invested:
(1) Shall be considered under the
lending test, if the baDk elects, provided
the data ,pertaining to these loans 'are
repo~ed by the bank under the
applicable provisions of § 25.42 of this
part; and ,
(2) May be allocated among
participants or investors as they choose
for purposes of the lending test,
provided that no participant or investor
claims the' same loan or part of a loan
as another participant or investor, or
claims in the aggregate greater than its
percentage share (based on the level of
its participation or investment) of the
total loans made by the consortium or
" third party.
(e) Lending performance rating. The
acc shall rate a bank's lending
performance as provided in Appendix A
of this part.
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§ 25.23 Investm'ent test.

(a) Scope of test. The investment test
evaluates the degree to which a bank is
helping to meet the credit needs of its
service area(s) through qualified
investments. To be considered under
this test, the qualified investments of a
bank must benefit its service area(s) or
a broader statewide or regional
geographic area that includes the bank's
servicearea(s).
(b) Qualified investments. (1)
Qualified investments are lawful
investments, deposits, membership
shares in a credit union, or grants that:
(0 Primarily benefit low- or moderateincome individuals, businesses or farms
with gross annual revenues less than or
equal to $1 million, or businesses or
farms that,qualify as small businesses
under a Small BUSiness Administration
program; and
(ii) Address affordable housing
(including multifamily rental housing)
or other community econ'-omic
development needs that are not being
met by the private market.
(2) Donating, selling on favorable
terms. or. making available on a rent-free
l:Jasis any branch of the bank that is
located in any predominantly minority
neighborhood to any minority
depository institution or women's
depository institution (as defined in 12
U.S.C. 2907(b)) shall be considered
under the investment test.
(3) Activities considered under the
lending or service tests may not be
considered under the investment test.
(4) At a bank's option, theDCC shall
consider in its assessment of a bank's
investment performance a qualified
investment made by an affiliate of the
bank. provided that the qualified
investment is not claimed by any other
•
'
institution.
(e) Assessment criteria. The DCC shall
evaluate the investment performance of
a bank pursuant to the following
criteria:
(1) The d,ollar amount of qualified
investments that directly address credit
needs;
(2) The use of innovative or complex
qualified investments to support
, community development initiatives;
and
(3) The degree of responsiveness to
,credit a.nd community economic
development needs.
(d) Investment performance rating.
The acc shall rate a bank's investment
performance as provided in Appendix A
of this part.
'
§ 25.24 Service test.

(a) Scope of test. The service test
evaluates a bank's record of helping to
meet the credit needs ofthe bank's
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. ,(3) The degree of responsiveness to'
.,service area(s), the capacity and.
service area(s) by analyzing b()th the
ronstraints,of the bank;'and the .
credit and community economic
availability and n!Sponsiveness ·of a
development needs. "
..
opportunities available to the bank to
bank's systems fordeliw.ring.retail .
, .(e) II:Jdirect activities. TheOCe shall,
,]}rovidecommunity developmellt
banking services and the extent and
'.. ~ if the wholesale ,or limited purpose bank
'serviCes. .
".
innovativeness of its community, .development services. .'
'
: ',: (4) At a bank's option. the ace shall . elects, consider in: Us community , .
development performance assessment:
(b) Assessment criteri~retail
. . consider in its assess~ent of a bank's
(1) Qualified investments or,·
,
banking seIVices. The oce shall
service performance a community
Community
development
serVices
evaluate the availability and
.
development service provided..by an .
provided by an affiliate of the bank,
responsiveness of a bank's systems for
affiliate of the bank, provided that the
provided
the investment {lr services are
delivering retail banking services, '
.community development· service is not
not claimeQ by any other institution;
pursuant to the following criteria:
claimed by any other insti~ution.
and
.
(1) The current distribution of the
(d) Service peiformance rating. ,The
(2) Comm~ty development lending
bank's branches and ATMs among
ace shall rate a bank's service
.
by affiliates, .consortia and third parti~,
low-, moderate-, middle-, and upperperformance as provided in Appendix A subject to the requirements and . .
income geographies;
of this .part.
.
limitations in § 25.22(c}(3) and (d) of,
. (2) In the context of its current
.
this art."
" . . ' ":
'
distribution of thabank'sbranches and§25.25 Co~unltydevelopment test for
, (drBenefit to service area(sH1J'
ATMs, the bank's record of opening and whol~le or 1Im1ted-J)urpose banks.
Benefit inside seIVice area(s). For
closing branches and AlMs, . ' .
'(
. ,F
('
a) Scope oJ ~est. 1) 'J?e ace shall
articularly branches and AlMs located
purposes of assessing a wholesale or
P
d'"
hi
assess the degree to which a wholesale
.
limited purpose bank's communjty
m 10":"'- or. rno el?te-mcome goograp es or limited purpose bank (as defined in
development performance under this
or pnmanly servmg low- or moderate- '§ 25 12 f thi art)' h l ' t
t
sP
IS e p.mg 0 mee
income individuals;
. ~
section, the ace shall consider all .
(3) The availability of alternative
the credIt needs.of ~ts servIce area(s)
qualified investments, comnJ.unity '.
unde: the CO~unlt~ development test developmen~ loans outStanding; and
systems for delivering retail banking
services (e.g., banking by telephone or
only If the bank s wntten req~es~ to be
communitydElV'elopment services that.
computer, mobile branches'and ATMs, . deSignated as a wholesale or hmlted
benefit areas within the bank's service
ATMsnot owned or operated by or
.p~ose ,bank has been approved br the area(s)..
.
.
operated exclusively for the bank, loan . Dec befo~ th~ commenceme~t of I!-S
(2)·Benefit outside semce,area(s). The
prod~ction offices, and bank-at-work or .CRA exammatlOn, and :he d~s~gnation
oee shall consider the qualified
.
by-mail programs) in low- and
. has n9t been revoked eIther at th~
investments, community develOPment
moderate-income geographies and to. .re9-';le~t of the hank or at the OCC s own loans outstanding, and community. '.
low- and moderate-Income-individuals; Imtiative..
development seryicesprovided bya
and'.
.
.
..'
12) The community development test wholesale or limited purpose bank that
, (4) The range of services' proyided in
e.va~uates the record o~ a who!esale or
benefit areas outside the bank's service
low-, moderate-, middle-, and upper. lImIted ~urpose b~k Inh~lpmg to meet area(s) only up to an amount equivalent _
income geographies ~d the degree to
•. the credit n~ds o~ Its servIce 8.!ea(s}
to the amount ofinvestinents,lolll1s, and
which the serVices are tailored to meet
through qualified Investments,
services con~idered under paragraph
the neQds of those geographies. .
community development lending, or
(d)(l) ufthis section. If a bank
(c) Assessment criteria--.-community . community development services.
.
demonstrates a limited need or
development S8lVices.,(1) Community
. (3) For pUrposes of the community'
opportunity for these investments, .
development services are services that:
development test only, community
lending, and services, in its service
. (i) Primarily benefit lo.w- or moderate- . ,development loaris include Small
.
area(s),.theOCC may exempt the bank
income, individuals, businesses or farms business and small farm. loans and loans from all or part of this limitati(;m.
(e) Community development
withgross annual revIJDuesJess than or ·to10w-and moaetate-mcome equal to $1 million, or businesses.or -.. individuals and geographies, whether or performance rating. The·ace shall rate
farms that qualify as small businesses ' '. not reported -or collected by the bank or a bank's community development
performance a~ provided in Appendix A
under a Small'Business. Administration one of its affiliates as home mortgage
of this part. .
.
program; and
" l o a n s , small business loans, small farm
(li) Address affordable housing
loans, or consumer loans, pursuant to
(including multif~ly rent~ housing)
§ 25.42 of this part.
. 125.26 Smafl bank ~ent standards.
(a) Scope ofassessment. The OCC
or other communIty economI(~,.
(b) Assessment criteria. The oce shall
shall assess the degree to which a small
development .needs that are not hemg
evaluate the community development
bank is helping to meet t.he credit needs
met by the pnvate market..
, performance of a wholesale or limited
.
(2) Th~ ace shall evaluate.
purpose bank pursuant to the following ofits service area(s) under the
assessment standards described in this
communIty development services
crUe 'a'
,"
'
section.
pursuant to the following criteria:
. n.
(i) The e>..18nt to which the bank
(1) Th~ number and amount of
(b) Assessment criteria. The ace sha1l
provides community development
comm~ty devel?pm~nt loans
evaluate a.small bank's CRA
services' and
outstandmg, quahfied Investments (as
performan~e pursuant to the following
(ii) The innovativeness and
~efil1ed in § 25.23 of this part),. or
criteria:
. .
responsiveness of community
.
commu~ity deve)opme?t services (as
(1) ThebaIik's loan-io-deposit ratio,
development services. ' .
.
defined In. § 25.24 of thIS part); •
. adjusted for seasonal variation and, as
{3) When evaluating abank's overall
. (2) The use of innov,ative or complex
appropriate; other lending-related ,
service performance, the OCC shall'
'qualified investments, community
activities, such as loan originations for
weigh the bank's community .
" development loans outstanding, or
sale to the secondary markets or
. community development lending or
development services according to the
community dev~lopmEintservices and
. inves,tment;' .
.
characteristicS and nee4s of the ~nk's
their C9nnection to credit needs; and

G -17

Federal Register I Vol. 59, No. 194 I Friday, October 7, 1994 I Proposed Rules

51255

(2) The percentage of loans and, as
bank in any service area covered by the goals using the following criteria. as
appropriate:
appropriate. other lending-related
plan..
.
activities located in the bank's service
(d) Submission of plan. The bank
(ilThe extent and breadth of lending
area(s);
shall submit its plan to the DCC at least or lending-related activities, including,
(3) The bank's record of lending to
three months prior to the proposed
as appropriate, the distribution of loans
effective date of the plan. The bank shall among different geographies, businesses
and. as appropriate. engaging in other
lending-related activities for borrowers
also submit with its plan any public
and farms of different sizes, and
of different income levels and
'comments received. and. if the plan was individuals of different income levels,
revised in light of the comments
businesses and farms of different sizes;
the extent of community development
(4) The geographic distribution ofthe
received.-the initial plan as released for lending, and the use of innovative or
- public comment.
.
bank's loans given its service area(s);
flexible lending practices to address
and
(e) Plan content-{l)Measurable
.
credit needs;
(5) The bank's record of taking action, goals. (i) A bank shall specify in its plan
(ii) The amount and innovativeness,
if warranted. in response to written
measurable goals for helping to meet the complexity, and responsiveness of the
complail\ts about itsperform;mce in
credit needs of each of its service area(s) banl<;'s qualified' investments, as defined
covered by the plan. particularly the
meeting the credit needs of its service
in § 25.23 of this part; and
needs of low- and moderate-income
area (s).
(iii) The extent and availability ofthe
(c) Small bank performance rating.
geographies and low- and moderate.bank's services, including, as
The DCC shall rate a small bank's
income individuals.through lending,
appropriate. the accessibility of retail
performance as provided in Appendix A investment. and the provision of
delivery systems ~nd the extent and
services, as appropriate.
th
innovativeness of community
of is part.
(ii) A bank shall address all three
development services, as defined in
25.27 StrategiC plan ~~essment~
performance categories and. unless the
§ 25.24 of this part.
(a) Alternative election. A bank may
bank has been designated as a wholesale
(g) Plan amendment. During the term
requestto be rated under a strategic plan or limited purpose bank, shall
of a plan, the bank may petition the
rather than under the lending. service, . emphasize lending and lending-related
acc to approve an amendment to the
and investment tests (§§ 25.22 through
activities. Nevertheless, a different
plan on grounds that a material change
25.24 of this part), the community
emphasis. including a focus on one or
in circumstances has made the plan no
development test (§ 25.25 of this part).
more performance categories, may be
longer appropriate. Any amendment
or the small bank assessment standards appropriate if responsive to the
prc;>posed shall be developed in
(§ 25.26 of this partY; by sub.niitting to .
characteristics and credit needs ofits
accordance with the public
the OCC a strategic plan as provided for service area. considering public
participation requirements of paragraph
in this section. A bank's request to be
comment and the bank'scapacity and
(c) of this section.
rated under a strategic plan is not
constraints. product offerings, and
(h) Strategic plan assessment. The
.
d
'1 th DCC
h
business strategy.
.
acc shall approve the goals and assess
approve unb e
approves t e
(2) Confidential information. The
plan. The OCC's approval of a strategic - bank may submit additional information performance under· a strategic plan as
provided for in Appendix A of this part.
plan does not affect the bank's
. to the ace on a confidential basis, but
obligation. if any. to report data as . .
the gOll-Is stated in the plan shall be
§ 25.28 Assigned ratings.
required by§ 25.42 of this part.
(b) Strategic plans in general. (1) A
sufficiently specific to enable the public
(a) Ratings in general. Subject to
and the DCC to judge fairly the merits
plan may have a term of no more than
paragraphs (b). (e), and (d) of this
of the plan.
(3) Satis.factoMJ. and outstanding gOllls. section. theOCC shall assign to a bank
five years. and any multi-year plan shall
include annual interim
'J'
'J
a rating of "outstanding," "satisfactory."
.
. measurable
A bank shall
specify
in its plan
"needs to improve." or "substantial·
measurable goals that constitute
goals according to which the DCC shall
evaluate the bank's performance.
"satisfactory" performance. A plan may noncompliance" based on the bank's
(2) A bank with more than one service specify measurable goals that constitute . performance under the lending,
area may prepare a single plan for all of "outstanding" perfoi'IDance. In order fo - i,nvestment and service tests, the
community development test. the small
its service areas or a plan for one or
be considered for an "outstanding"
bank assessment standards. or an
more but not all of its service areas.
performance rating, the bank shall
approved strategic plan, as applicable.
(3) Affiliated institutions may prepare submit both "satisfactory" and
(b) Lending, investment. and service
joint plans if the plans provide
"outstanding" performance goals.
tests. The acc shaJI assign a rating for
measurable goals for each institution.
(f) Plan approval-(l) Timing. The
a bank assessed under the lending,
(c) Public participation in strategic
DCC shall act upon a plan ,vi thin 60
investment, and service tests in
plan development. Before submitting a
days after the complete plan and
accordance with the procedures
plan to the acc for approval, the bank
required accompanying material are
shall:
submitted. If the acc fails to act within provided in Appendix A of this part and
the following principles:
(1) Informally seek·suggestions from
this time period, the plan shall be
(1) A bank's rating on the lending test
the public in its service area(s) while
deemed approved unless the OCC
shall be weighed so as to count for at
developing the plan;
extends the review period for good
least 50 percent-ofits assigned rating;
(2) Once the bank has developed a
cause.
.
plan, formally solicit public comment
. (2) Public participation. In evaluating . (2) A bank that receives an
on the plan for at least 30 days by
the plan's goals, the OCC shall consider "outstanding" rating on the lending test
the public's involvement in formulating shall receive an assigned rating of at
publishing notice in a newspaper of
least "satisfactory";
general circulation in each of its service the plan. public comment on the plan~
(3) A bank that receives an
areas; and
and any response by the bank to public
(3) During the period of formal public comment on the plan.
"outstanding" rating on the lending test
comment, make copies of the plan _
(3) Criteria for evaluating plan. The
and an "outstanding" rating on either
acc shall evaluate a plan's measurable the service test or the investment test
available for review at all offices of the
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or a broader statewide or regional area
· shall receive an assigned rating of
(c) IntereSted partieS. In considering
that includes the area or areas.
"outstanding";
CRA performance in an application
(d) Banks serving military personnel.
(4) A bank that receives an
described in paragraph (a) of this
"outstanding" rating on both the service section, the acc shall talee into account Notwithstanding paragraphs (a), (b), arid
(e) of this section, a bank whose
test and the investment test and a rating any views expressed by interested
business predominantly consists of
of at least "high satisfactory" on the
parties which are submitted in
lending test shall receive an assigned
accordance with theOCC's procedures
serving the needs of military personnel
set forth in part 5 of this chapter.
or their dependents who are not located
rating of "out$tanding"; and
(5) No bank may ·receive an assigned
(d) Denial or conditional approval of within a defined geographic area may
delineate its entire deposit customer
rating of "satisfactory" unless it receives . application. A bank's record of
base as its service area. a rating of at least "low satisfactory" on
performance may be the basis for
the lending test.
denying or conditiOning approval of an
(e) Maintaining list and map. Each
(el Effeot of evidence of
application described in paragraph (al of bank shall compile and maintain a list
of all the geographies v.'ithin its service
discriminatory or other illegal credit
this section.
area or areas and a map of each service
practices. Evidence of discriminatory or
Subpart C-RecOrds. Reporting and
area showing the geographies contained
other illegal credit practices shall
therein.
adversely affect the acC's evaluation of Disclosure Requirements a bank's performance. In determining
§ 25.41 Service
delineation.
§ 25.42 Data collection and reporting.
the effect on the bank's assigned rating,
(a) In general. Subject to paragraphs
(a) Mandatory data collection and
. the acc shall consider the nature and
(b) and (c) of this section, each bank
reportjng- (1) Loan data. Each bank,
· extent of the evidence, the policies and
may delineate its servicearea(s) using
procedures that the bank. has in place to any method it chooses provided that the except small banks, shall collect and
report to the ace the following data
prevent discriminatory or other illegal
servicearea(sr. pertaining to its home mortgage, small
credit practices, any corrective action
(1) Do(es) not reflect illegal
business, small farm, and community
that the bank has taken or has
discrimination;
development loans:
.
committed to talee, particul<irly
(2) Do(es) not arbitrarily exclude low-·
(i) Home mortgage loans. If the bnnk
voluntary corrective action resulting
and moderate-income geographies,
is subject to reporting under HMDA, the
from self-assessment, and other relevant taking into accoilnt the bank's size and
information, such as the bank's past fair financial condition imd the extent of its location of eac..q home mortgage loan
l~nding performance.
.
.branching network, as appropriate; and - located outside the MSAs in which the
bank has a home or branch office (or
(d) Effect of successive "needs to
(3) Consist(s) only of whole Census
outside any MSA) in accordance with
improve".ratings. A bank that would·
tracts or block -nUIl}bering areas.
-. Regulation C, Home Mortgage
otherwise receive an8ssigned rating of
(b) Banks that are not Wholesale or
Disclosure (12 CFR Part 203);
"needs to improve" shall receive an _
limited purpose banks. The service
(ii) Small business and small farm
assigned rating of "substantial
area(s) for a bank that is not a wholesale
-loan data. All small business and small
noncompliance" If the bank received no or limited putposebank (as defined in
farm loan data required to be collected
batter than a "needs to improve" rating
§ 25.12 of this part):
.
on each of its two previous
(1) Shall include those geographies in and reported on the OCC's Small
examinations.
.
the local areas around a hank's branches Business and Small Farm Loan Register
(CC), set forth in
and deposiHaking ATMs in which the
·§ 25.29' Effect of ratings on applications.
.bank has originated .or had outstanding, . appendix C .of this part, in accordance
(a) CRA peijormance. Among other
\-'lith the instructions in appendix C of
during the previous calendar year; a
factors, the acc shall take into account· significant number and amount of home . this part; and
the record of performance under the
(iii) Community development loan
mortgage, smaH business and small
CRA oftmch applicant bank in
data. All community development loan
farm, and (if the bank chooses to have
considering any application~
data required to be collected and
them considered in its CRAevaluation)
(1) By a bank for the establishment of
reported on the acc's Community
consumer loans and any other
. -a domestic branch or other facilitv that
. Development Report Form (CCgeographies equidistant from its
_ _ _ -_ _ _ ), set forth in
would be authorized to take depo-sits;
branches and deposit-taking ATMs,
(2) By a bank for the relocation of the
taking into account political boundaries appendix C of this part; in accordance
main office, a branch office .or ATM;
with the instructions in appendix C of
or significant geographic barriers; and
this part.
(3) For the merger or consolidation
(2) -Shall not extend substantially
(2) Service area data. Each bank shall
with or the acquisition of assets or
across MSA boundaries or state
. assumption of liabilities of a federally
collect and report to the acc by April
boundaries unless the service·area is
insured depository institution; and
located in a multistate MSA. If the bank 1 of each year a list of the areas the bank
considers· to be its service area(sJ, a list
(4) For the convepsion of a federally
serves areas that extend substantiallv
- insured depository institution to a
of the geographies it considers to be
across state boundaries or extend ~
within its service area(s), and a map of
national bank charter.
substantially across boundaries of an
each service area showing the
(b) Charter application. An applicant
MSA, the bank shall delineate separate
geographies contained therein.
service areas for the areas in each state
(other than a federally insured
. (b) Optional data collection. (1) If a
and for the areas inside and outside the
depository inStitution) for a national
bank elects to have its consumer lending
bank charter shall submit a description
MSA.
(e) Wholesale or limited purpose
considered under the lending test (as
of how it will meet its CRA objectives
described in § 25.22 of this part), the
banks_ The service area for a wholesale
when the application is made. In
or limited purpose bank (as defined in
considering the application, the acc
bank shall collect the consumer loan
§ 25.12 of this part) shall be delineated
shall take the description into acCount
data requested on the acc's Consumer
Loan Register (CC),
and may deny or condition approval on as an area or areas around its offices
that basis.
(including its main office and branches) set forth in appendix C of this part, in

area
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acCordance with the instructionS in
ap~Iidix e of this part.
(2) At its option, a bank may~
(il Provide infonnation concerning
outstanding small business, small farm,
or consumer loans throughout the year
to account for seasonal variations in
lendiIig for Use in the evaluation of the
bank under the lending test described in
§ 25_22 of this part; and
(ii) Provide any other information
concerning its lending perfonnance,
including additional loan distribution
data.
(cl Data on affiliate lending. A bank
that wishes to have the OCC consider
lending by its affiliates for purposes of
the lending test shall be prepared !o
identify the particular home mortgage
loans reported under HMDA which it
wishes the ace to consider, and shall
collect or report, pursuant to the
provisions of paragraphs (a) and (b) of
this section, the requisite data
concerning the small business, small
farm, or consumer loans made by its
affiliates that it wishes ace to consider_
(d) Data on consortia and third-party
lending. A bank that wishes to have the
ace consider community development
lending through consortia in which the
bank participates or through third
parties in which the bank has invested
shall report, pursuant to paragraph
(a)(l)(iii) of this section, the requisite
data concerning the community
development loans made through
consortia and third parties that it wishes
the ace to consider.
§ 25.43 Public me and 41selosure by
banks.

(a) Public availability. Each bank shall
maintain a file that is readily available
for public inspection containing the
infonnation -required by this section.
(b) Current information. Each bank
shall include in its public file the
following infonnation:
(1) All signed, written comments
received from the public for the current
year and each of the prior two calendar
years that specifically relate to tbe
bank's perfonnance in helping to meet
the credit need!l,.of its community or
communities, and any response to the
comments by the bank;
(2) A copy of the public section of the
bank's most recent CRA Perfonnance
Evaluation prepared by the Dec. The
bank shall place this copy in the public
file within 30 business days after its
reGei pt from the OCC;
.
(3) A list of the areas the bank
r.onsiders to be its service area{s), a list
of the geographies it considers to be
within its service area(s}, and a map of
each service area showing the
geographies containedtherein;
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_ (4)A list of the bank's branches and

. bank's service. area{s)and outside"1he
bank's service area{s).
(d) Ex(Jeption. A bank shall not place
geographies;
in its public file-any information
(5) A listofbranclles and ATMs
opened or closed by the bank during the required under paragraph (c) of this
section for a particular year if, given
current and-each of the prior two
special circumstances such as a small
calendar years, their street addresses,
number of loans made Within a
and geographies; and.
number of desi~tedincome
(6) A list of services (including hours
of operation, available loan and deposit geographies or to a small number of
products, and transaction fees) generally designated borrowers, the information
could reasonably be expected to
offered at the bank's branches and
disclose the identity of _the borrower.
ATMs and descriptions of material
(e) HMDA statement. Each bank
deviations in the availability or cost of
required to report home mortgage loan
services at particular branches and
ATMs, if any_ At its option, a bank may data pursuant to the HMDA shall
include in its public file a copy of its
include information regarding the
HMDA Disclosure .statement provided
availability of alternative systems for
by the F1lderaLFinancial Institutions
deliveting retail banking services (e.g.,
Examination Council for each of the
banking by telephone or computer, _
prior two calendar years. The statement
mobile branches and ATMs, ATMs not
shall be placed in the main office public
owned or operated by or operated
file within three business days and in
exclusively for the bank, loan
production offices, and bank-at-work or the branch office public files within 10
business days of the bank's receipt of
by-mail programs).
the statement.
(c) Information for prior years. Each
(D Small bankfile.{1) A small bank
bank that is not a small bank shall
shall include in its public file the bank's
include its public file the foHowing
loan-to-deposit
ratio computed at the
information for each of the prior two
end of the most recent cakmdar year_ A
calendar years derived from the data
-collected or reported pursuant to § 25.42 bank may include additional data on its
loan-to,.deposit ratio at its option_
of this pBtt
(2) A small bank that elects to be
(1) The number and amount of small
evaluated
under the lending, investment
business loans and small farm loans
located in low-, moderate-, middle-, and and service tests (as described in
§§ 25.22 through 25.24 of this part) shall
upper-income geographies;
include
in its public file the information
(2) A list of the geographies where the
bank had outstanding at least one small specified in paragraph (c) of this
section.
business loan or small farm loan;
(g) Strotegic plan. Each bank that has
(3) The number and amount of small
been approved to be assessed under a
business and small farm loans located
strategic plan as described hi § 25.27 of
inside the bank's service area(s) and
this part shall include in its public file
outside the bank's service area(s);
a copy ofthatplan. Information
(4) The number and amount of small
submitted to the ace on a confidentfal
business and small farm loans to
basis in conjunction with the plan does
minority-owned businesses;
not have to be included in the public
(5) The number and amount of small
file.
business and small farm loans to
(h) Less than satisfactory mting. Each
women-ov..'1led businesses;
bank that received a less than
(6) The number and amount of small
satisfactory rating during its most recent
business and small farm loans to
examination shall include in its public
businesses and farms with gross annual file a description of its current efforts to
revenues less than or equal to $1
improve its performance. in helping to
million;
meet the credit needs ofits entire
(7) The number _and amount of
community. This description shall be
community development loans
updated quarterly.
outstanding; and
(i) Location of public file. Each bank
(8) If the bank. has elected to have its
shall maintain its public file as foHows:
consumer loans considered under the
(1) The main office shall have a copy
lending test (as described in § 25.22 of
of the complete public file;
this part}, the number and amount of
(2) At least one branch in each service
consumer loans to low-, moderat~,
area shall have a copy of the bank's
middle-, and upper-illcome individuals. HMDA Disclosure Statements and <Itt
the number and amount ofconsumer
materials in the' public file reiating to
loans located in low-, moderate-.
the service area in which the branch is
middle-, and upper-income geographies. located; and
(3) If a member ofthe public requests
and the number and amount of
to re\<iew a bank's public file at a branch
consumer loans located inside the
A TMs, their street addresses. and

small
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. that does not have a copy, the bank shall
make a complete copy of the file for that
service area available for review at the
branch within 5 business days at no
cost.
(j) Copies. Each bank shall provide
copies of the information in its public
file to members of the public upon
request. A bank may charge a reasonable'
fee not to exceed the cost of
reproduction and mailing (if
applicable).
, .
§25.44 Public notiCe by banks.
(a) CRA notice for banks. Each bank
shall provide in the public lobby ofits
main office and each of its branches the
public notice set forth in Appendix B of
this part. Brackenkstedhmaterial shalthlbe
used only by ba
aving more an
one service area.
(b) Additional notice for affiliate
banks. The last two sentences shall be
included only if the bank is an affiliate
d th 1 t
f h ld '
e as
o a 0 mg company an
sentence only if the company is not
prevented by statute from acquiring
additional banks.
§25.45 Publication of planned
examination schedule•.

tests set forth in §§ 25.22 through 25.25
of this part or under an approved
strategic plan.
(4) Performance tests. On July 1, 1996,
the lending, investment, service, and
community development tests set forth
in §§25.22 through 25.25 of this part
become effective. Thereafter, the OCC
·shall evaluate all banks pUrsuant to
these testes), except small banks
evaluated under the small bank
assessment standards and banks that
elect to be evaluated under an approved
strategic plan.
,"
(c) Schedule. On January 1, 1995,
§§25.11, 25.12,25.29,25.51, and 25.101
become effective, and §§ 25.1, 25.2,
25.8, and 25.9 will expire. On July 1,
1995, §§ 25.26,25.27,25.42 and 25.45
become effective, and §§ 25.28 and
25.41 become effective for banks that are
evaluated under §§ 25.26 or 25.27. On
July 1, 1996, §§ 25.21 through 25.25,
25.28,25.41,25.43, and 25.44 become
effective, and §§ 25.3 through 25.7 will
expire.
Subpart E-Interpretations
§ 25.101 Applicability of the Community
Reinvestment Act to certain special
purpose banks.

The acc shall publish at least 30 .
days iIi advance of the beginning of each
In response to its July 1978 proposed
calendar quarter a list of the banks that
regulation, 12 CFR Part 25, to
.
are scheduled for CRA examinations in
implement the CRA, the oce received
that quarter.
.
several inquiries from institutions that,
although they are chartered as national
Subpart ~Transition Rules
banks, do not perform commercial or
retail banking services. These'
§ 25.51 Transition rules.
(a) Effective date. Sections of this part institutions serve solely as
correspondent banks, or as trust
25 become effective over a period of
companies, or as clearing agents, and
time in accordance with the schedule
set forth in paragraph (c) of this section. they do not extend credit to the public
for their own account. The oec
The provisions of part 25 become fully
concludes that theCRA is not intended
. effective on July 1, 1996.
to cover these institutions. It is the
(b) Data collection and reporting;
purpose of the CRA to require the acc
strategic plan; small bank assessment
to encourage banks to meet the credit
standards; arid performance tests-(1)
Data collection and reporting. On July 1, needs of their local communities. To
this end, the oce must assess banks'
1995, the data collection and reporting
records of performance and take those
requirements set forth in § 25.42 of this
records into account in acting on certain
part become effective.,
.
applications affecting the banks. The
(2) Strategic plan. BegInning July 1,
acc believes that these provisions were
1995, cibank that elects to be evaluated
intended to cover all banks that are in
under an approved strategic plan
the business of eXtending credit to the
pursuant to § 25.27 of this part may
public, including both wholesale and
submit its strategic plan to the OCC for
retail banks. The lending activities of
approval.
(3) Small bank assessment standards. these banks affect the economic health
Beginning July 1,1995, a bank that.
of the communities in which they are
chartered. However, the ace believes it
qualifies as a small bank pursuant to
§ 25.12 ofthis part may elect to be
would be pointless to encourage or to
assess the credit granting record of
evaluated under the small bank
assessment standards set forth in § 25.26 institutions that are not organized to
grpnt credit to the public in the ordinary
of this part. Beginning July 1, 1996, the
oec shall evaluate each small bank .
course of business, other than as an
under the small bank assessment
incident to their specialized operations.
standards, unless the bank elects to be
Accordingly, the term national bank as
evaluated pursuant to the performance
used in this part does not include banks
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that engage solely in correspondent
banking business, trust company
business, or acting as a clearing agent.
Appendix A to Part 25-Ratings
(a) Ratings ingenerol. (1) In assigning a
rating. the OCC shall evaluate a bank's
performance under the applicable assessment
criteria in this part, subject to § 25.28 of this
part, which provides for adjustments on the
basis of evidence of discriminatory or other
illegal credit practices and prior "needs to
improve" ratings.
(2) A bank's performance need not fit each
aspect 9f a particular rating profile in order
to receive that rating, and exceptionally
strong performance with respect to some
aspects may compensate for weak
performance in others. The bank's overall
performance, however, should generally be
consistent with the appropriate profile stated
below.
(b) Banks that are not wholesale or limited
purpose banks or small banks.
(1) Lending performance rating. The oce
shall assign each bank's lending performance
one of the five ratings described below.
(i) Outstanding. The OCC shall rate a
bank's lending performance "outstanding" if,
in general. it demonstrates:
(A) Excellent responsiveness to credit
needs in its service area(s);
(B) A substantial majority of its loans are
made in its service area(s);
(e) An excellent geographic distribution of
loans throughout its service area(s);
(D) An excellent distribution, particularly
in its service area(s), ofloans among
individuals of different income levels and
businesses (including farnls) of different size
given the product lines offered by the bank;
(E) An excellent record of serving the
credit needs of the most economically
disadvantaged areas of its service area(s),
low-income individuals, or businesses
(including farms) with gross annual revenues
less than or equal to $1 million, consistent
with safe and sound operations;
(F) Extensive use of innovative or flexible
lending practices to address the credit needs
of low- or moderate-income individuals or
geographies; and
(G) It is a leader in making community
development loans.
(il) High satisfactory. The ace shall rate a
bank's lending performance "high
satisfactory" if, in general. it demonstrates:
(A) Good responsiveness to credit needs iI).
its service area(s);
(Bl A high percentage of its loans are made
in its service area(s);
(e) A good geographic distribution of loans
throughout its service area(s);
(D) A good distribution, particularly in its
service area(s), of loans among individuals of
different income levels and businesses
(including farms) ofdifferent size given the
product lines offered by the bank;
(El A good record of serving the credit
needs of the most economically
disadvantaged areas of its service area(s),
low-income individuals, or businesses
(including farms) with gross annual revenues
less than or equal to $1 million, consistent
with safe and sound operations;
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(F) Use.of innovative or flexible lendinE
practices to address the credit needs of lowor moderate-income individuals or
geographies; and .
(G) It has made a rel&tively high level of
community aevelopment loans..
(iii) Low satiSfactory. The OCC shall rate a
bank's lending performance"low
satisfactory" if, in general. it demonstrates:
(A) Adequate.responsiveness to credit
needs in its service are<l(sJ;
{B) An adequate percentage of its loans are
made in its service areafsl; .
(C) An adequate geographic distribution of
loans thtough9ut its service areaIs);
(D) An adequate distribution, particularly
in its~te area1s), ofloans among
individuals of different income levels.and
businesses Unc1uding farms) of different size
given the product lines offered ·by the bank;
. (E) An adequa!~rerord of serving the credit
needs of the moSt economically
disadvantaged &roas uHts service areafs),
low-income individuals, or businesses
(including farms) with gross annual revenues
less than or equal to $1 million, consistent
with safe and SDund.operntions;
(F) Limited use of innovative or flexible
lending practices} to .address the credit needs
of low- or moderate-income individuals or
geographies; and
(G) It has made an .adequate iev.el of
community development loans..
{ivj Needs to improve. The OCC'Shall rate
a bank's lending performance "needs to
improve" if, in general, it demonstrntes:
(Al Poor responsiveness to credit needs in
its service .areafs);
. (B) A small percentage of its loans are
made in its seMce area(s);
(e) A poor geographic iiistribution of ~oans
throughout its service mea(s), particularly to
low- or moderate-income geographies in the
service ·area(sJ;
(0) A poor .distribution, particularly in its
service area{s}, {)fWlim among individuals of
different income levels and businesses
(including farms1 ()f different size given the
product lines offered by tbe bank;
(E) A poor record of serVing the credit
needs of the most 1lCOIlomicaHy
disadvantaged areas of its service areats)'
low-i~ individuals, or businesses
(including fanns)wtth gross annual revenues
less than or equai to $1 million, consistent
with safe aoo sound operations; (F) Little use ofinnovative or flexible
lending practices to address the credit needs
of low- or moderate-inrome individuals or
geographies; and
(G) It has made a limited number of
community development loans.
(v) Substantia! noncompliance. The OCC
shall rate hank's lending performance as
being in "substantial noncompliance" if, in
general. it demonstrates:
(A) Avery poor responsiveness to credit
needs in its service areii(s);
(B) A very small percentage .ofits loans are
made in its service area(sl;
- (q A very poor geographic distribution of
loans throughout its service areals).
particularly to low- or moderate-income
geographies in the service area!s);
(D) A very poor distn'bution. particularly in
its service area(sJ, ofloans among individuals

a

of different income levels and businesses
(including farms) of different size given the
product lines offered by the bank;·· .
(E) A very poor record of serVJ.l'lg the credit
needs of the most economically
.
disadvantaged areas of its service area{s), .
low-income individuals, or busInesses
(including f<mns) with gross annual revenues
less than or equal to $1 million, ~sistel'lt
with safe and sound o.perations; .
iF) No use of innovative (U'fiexibte lending
practices to· address the credl1lleeds of !owor moderate-income individuals or
geographieS; and
.
(G) It .has made few, if.any, community
development loans.
(2) Investment performance rating. The
OCC shall assign each bank's investment
performance one of the five ratings described
_
.
below.
{il Outstanding. The OCC shallrate a
bank's investment performance
"outstanding" if, in general, it demonstrates:
1A) An excellent level of qualified
investments, often in a leadership position,
particular1y those that directly address credit
needs;
(B) Extensiv.e. use of illflOVative orcamplex
qualified investments to support community
deVelopment initiatives; -and
te) Excellent responsiven.ess to Credit aad
.community econornk development needs.
(iij High satisfactory. The OCC.MaU rate a
bank's investment performance «high
satisfactory" if, in general. it demonstrates:
(A) A significant level of qualified
investments. occasionaUy in.a leadership
position, particularly those that ilirectly
address credit needs;
(B) Significant use of innovati'Wl or
complex qualified investments to support
community development inUiIltiveS; mid
{C) Good responsiveness to aedit mld
community economic development needs.
(Fi) Low satisfactruy_ The <Xl: Uail rate a
bank's investment performaflCfl"'1ow
satisfactory" if, in ;generelU demonstrates:
lAl An adequate level ofquaOOed
investments, although Qlrely in:a leadenblp
positiOn. particularly those that directly
address credit needs;
(B) Occasional use of innovative or
complex qualified investments to support
community development initiatives; and
{C) Adequate responsiveness to aedit and
community economic d~lopmem needs.
(iv) Needs to improve. TheOCCshall rate
a bank's investment performance "needs 'k:J
im_prove" if. in general, it·demonstrates:
(A) A poor level of qua}if!ed mves:tmems,
particularly those that directly address credit
needs;
(B) Rare use .of innovative or complex
qualified investments tOS\lpport camm\illity
development initiatives; and-·
(e) Poor responsiveness to credit aad
community economicaevelopment needs.
tv) Substantial noncompliance_ The OCC
shall rate a hank's investment performancaas
being in "substantial noncompliance" it in
general, it demonstrates:
(A) Few, if any, qualified investments.
particularly those -that directly address cedit
needs;
(B) No use of innovative or~mpiex qualifIed investments to supJH)rt community
development initiatives; and
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{C) Very poor responsiveness to <:redit and
community econ()m:lc development needs.
(3) Service performance ll]ting. The OCC
shall assign eachoonk'sservice performance
one of the five ratings described below.
(i) Outstanding. The OCC shall rate a
bank's service performance "outstanding·" if,
in general, the bank demonstrates:
(A) Its service delivery t;ystemsare wadily
accessible to essentially all portionsoHts
service area(s);
(B) To the extentcilanges have been made.
the hank's record of opening and closing
branches and ATMs has improved the
accessibility of its delivery sy.stems,
particularly in low- or moderate-income
geographies or to low- or moderate-income
individuals;
(e) Services (including, where appropriate,
business hours) are tailored to the
convenience and needs of its service area(sl•
particularly low- or moderate- mcome
geographies or low~ or rnoderate-income-.
individuals; and
(D) It is a leader in providing comrrninity
development services. .
..
{ijj High satisfactory. The oce ma'Hrate a
bank's service performance "high
satisfactory" if, in general. the ban·k
demonstrates:
.
(A) Its service delivery systems are
accessible to essentially all portions of :its
service area(s};
(B) T.o the extent changes have hee:amade,
the banle's record of opening and dosing
branches and ATMs has not adversely
affected the accessibility of its delivery
systems, particularly in low- and mooerateincome geographies and to low-and
moderate-income individuals;
(C) Services (including. where appropriate,
business hours) do not wry in a way that
inconveniences certain portions of its :service
are<l(s), particularly low-1tnd moderateincome geqgraphies and low- and moderateincome individuals; and
.
(D) It provides a relatively h~gh level of
community developmem.servk:es..
{iii) Low satisfactory. The OCC.shal1 rate a
hank's service performance "low
satisfactory" it in genexal, thebauk
demonstrates:
(A) Its service delivery systems are
reasonably accessible to essentially all
portions of its service .area{s};
(B) To the extent ch~es have been :made.,
the .bank's record of opening and c10sirlg
branches and ATMs has genercll1y not
adversely affected the accessibility of its
delivery systems, particularly in low- and
moder.ate:income geographies and to lowand moderate-income individuals;
(e) Services tinciuding, where approprIate,
business hours) do noharyin a way that
inconveniences portionsofits service area:(!il,
particularly low- and moderate-incoIIle
geographies and low- and moderate:income
individuals; and
(D) It provides an adequate level of
community development :services.
(iv) Needs to improve. TheOCCshaU rate
a bank's service performanoe ·'needs 10
improve" if, in "general, the bank
demonstrates:
(A) Its service delivery 'SYstems are
accessible to limited portions ailts service
area(s);
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(B) To the extent ch~ges have been made,
the bank's record of opening and closing
branches and ATMs has adversely affected
the accessibility of its delivery systems,
particularly in low- or moderate-income
.geographies or to low- or moderate-income
individuals;
.
(C) Services (including, where appropriate,
.
business hours) vary in 'a way that
inconveniences certain portions of its service
area(s), particularly low- or moderate~income
geographies or low- or moderate-income
individuals;.and .
(D) It provides a limited level of
community q.evelopment services.

(v) Substantial noncompliance. The OCC
shall rate a bank's service performance as
being in "substantial·noncompliance" if, in
general, the b.ap.k demonsl:r1ites:
(A) Its service.deliveiysystems are
.inaccessible to significant portions of its
service area(s), particularly low- and
moderate-income geographies or low- and
moderate-income individuals;
(B) To the extent changes have been made,
the bank's record of opening and closing
branches and ATMs has significantly
adversely affected the accessibility ofits
delivery systems, particularly in low- or

Component test ratings

Lending

Outstanding ............•,............... ,............;.................•.........:..•.......•._..................................
High Satisfactory ..:........................... _.. _....................:....................................................
Low Satisfactory .....•.............. ~ ...................................................................;.. ~;.................
Needs to Improve' .................................................................................................;,.........
Substantial Noncompliance ......................................................................:......................

(ii) Total the points for the three tests, and
use that total to determine the composite
rating according to the chart below. However,
if the total exceeds twiCe the number of
points attributable to the bank's lending test
performance (as provided in paragraph
(b)(4){i) ofthis appendix), determine the
composite rating using twice the number of
points attributable to the bank's lending test
performance.

. Points
18 or over ......
9 through 17..
5 through 8 _..
o through 4 .....

CompoSite rating
Outstanding:
Satisfactory.
Needs to Improve.
Substantial Noncompliance.

(c) Community devt!lopment test for
wholesale or limited purpose banks. The
OCC shall assign each wholesale or limited
purpose bank's community development
performance one of the four ratings described
below.
.
(1) Outstanding. The ace shall rate a
wholesale or limited purpose bank's
community development performance
"outstanding" if, in geIl,eral; it demonstrates:
(i) A high level of qualified investments,
community development loans outstanding,
or community development services,
particularly those that directly address credit
.
needs;
(ii) Extensive use of innovative or complex
qualified investments, community
development loans, or community
development services, to support community
development initiatives; and
(iii) Excellent responsiveness to credit and
community economic development needs in
its service area(s).
{2} Satisfactory. The acc shall rate a
wholesale or limited purpose bank's
community devel~pment performance
~satisfactory" if, in general, it demonstrates:
(i) An adequate level of qualified
Investments, community development loans
outstanding, or community development
sw-vices, particularly those that directly
add{e5s credit needs;

moderate-income geographies or to low~ .or
moderate-income individuals;
(C) Services (including, where appropriate,
business hours) vary in a way that
significantly inconveniences many portions
Of its service area(s), particularly low- .or
moderate-income geographies or low- or
moderate-income individu,als; and
(D) It provides few, if any, cOIl)munity
.
d/:lvelopment services.
(4) Assigned rating. The oce shall Use the
following procedures for assigning a rating:
(i) Assign points corresponding to the
bank's performance on eilch of the
component tests as follows:

12 points .•.......... 6 points ..............
9 points ......,....... 4 points ..............
6 points .............. 3 points ................
3 points •.;._....•,... 1 points ..............
O.points .............. 0 points ...........•:.

(ii) Occasional use of innovative or
complex qualified investments, community
development loans. or coinmunity
development services. to support community
.
development initiatives; and
(iii) Adequate responsiveness to credit and
community economic development needs in
its service area(s) ..
(3) Needs to improve. The OCC shall rate
a wholesale or limited purpose bank's
commuriity d~velopInent performance as
"needs to improve" if. in general, it
demonstrates:
(i) A poorlevel of qualified investments.
community development loans outstanding,
or community development services,
particularly those that directly address credit
needs;
(ii) Rare use of innovative or complex
qualified investments, community
development loans, or community .
development services, to support community
development ip.itiatives; and
(iii) Poor responsiveness to credit and
community economic development needs in
its service area(s) ..
(4) Substantiall)oncompliance. The acc
shall rate a whQlesale or limited purpose
,
bank's community development performance
in "substantial noncompliance" if, in
general. it demonstrates:
(i) Few. if any, qualified investments,
community development loans·outstanding,
or community development services,
particularly those that directly address credit
needs;
(il) No use of innovative or complex
qualified investments, community
development loans, or community
development services, to support community
development initiatives; and
(iii) Very poor responsiveness to credit and
community economic development needs in
its service area(s).
(d) Assessment standards for small banks.
The OCC shall rate each small bank's
performance as described below.
(1) Eligibility for a satisfactory rating. The
OCC shall rate a bank's performance
"satisfactory" if, in general. the bank
demonstrates:
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Service

Investment

? points.
4 points.
·3 points.
1 points.
0 points.

·(i) A reasonable loan-to-deposit ratio
(considering seasonal variations) given the
bank's size, financial condition. the credit
needs of its service area(s); and taking into
account, as appropriate, lending· related
activities such as loan originations for sale to
the secondary markets and community
development lending and investment;'
(ii) A majority of its loans.and, as
appropriate, other lending-related activities
are in its service area(s); .
(iii) A distribution ofloans to and, as
appropriate •. other lending related-activities
for individuals of different income levels
(including low- and mod~rate-income .
individuals) and businesses and farms of
different sizes that is reasonable given the·
demographics of the bank'.s service area(s);
(iv) A record of taking appropriate action,
as warranted, in response to written
complaints, if any, about the bank's
performance in meeting the credit needs of
its service area(s}; and
(v) A reasonable geographic distribution of
loans given its service area(s).
(2) Eligibility for an outstandIng rating. 1\
small bank that meets each of the standards
for a "satisfactory" raIDig under this
paragraph and exceeds some or all of those
standards may warrant consideration for an
overall rating of "outstanding". In·assessing
whether a small bank's performance is
"outstanding", the OCC snall consider the
extent to which the bank exceeds each of the
assessment standards for a "satisfactory"
rating and its performance in making
qualified investments (as defined in § 25.23
of this part) and its performance in providing
-branches, ATMs or other services and
delivery systems that enhance c;:redit
availability in its service area{s).
(3}Needs to improve or substantial .
noncompliance-ratings. A small bank also
may receive a rating oC~needs to improve"
or "substantial noncompliance" depending
on the degree to wh~cl). its performance has
failed to meet the standards for a
"satisfactory" rating.
.
·(e) Strategic plan assessment and rating.
(1) Satisfactory goals. The OCC shall approve
as "satisfactory" measurable goals that
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adequately help meet the credit nee(is" of each may also ~quest from the Deputy
Comptroller an announcement of our
of a bank's service area(s).
,
, , (2) Outstanding goals. If the plan identifies applications covered by the CRA filed with "
the Comptroller. We are an affiliate of (name
a separate group of measurable goals that
of holding company), a bank holding
substantially exceed the levels approved as
company. You may request from the Federal
"satisfactory," the ace shall approve those
Reserve Bank of
(address)
goals as "outstanding,"
an announcement of applications covered by
(3) Rating. The ace shall assess the
the CRA filed by bank holding companies.
perfonnance of a bank operating under an
approved plan to detennine if the bank has
Appendix
C 10 Part 25-CRA Loan Data
mel its plan goals:
,
FQnnat
'
(i) If the bank substantially achieves its
plan goals for a satisfactory rating, the OCC
Instructions for the Small Business and
shall rate the bank's perfonnance under the
Small Farm Loan Register
planas "satisfactory."
This fonn contains the instructions for
(ii) If the bank exceeds its plan goals for
completion of the Loan Register for Small
a satisfactory rating and substantially
Business and Small Fann Loans. This register
achieves its plan goals for an outstanding
. is used in conjunction with the reporting of
rating. the acc shall rate the bank's
this infonnation as p<\rt of the CRA data
perfonnance under the plan as
collection process. Th' register and these
"outstanding",
instructions are to be used to provide the
(iii) If the bank fails to substantially meet
its plan goals for a satisfactory rating, it shall fonnat in which the data should be reported.
The actual data are to be submitted in
be rated as either "needs to improve" or
machine-readable form in accordance with
"substantial noncompliance," depending on
the instructions for submission of data
the. extent to which it falls short of its plan
pursuant to 12 CFR Part 203 (Regulation C).
goals. or if the bank so elected at the time it
first submitt~d its plan, it shall berated
I. Who Must File a Register
under the lending. investment and service
All independent insured banks and thrifts
tests (as described in §§ 25.22 through 25.24
with $250 million or more in total assets and
of this part), the community development
all insured banks and thrifts that are
test (as described in § 25.25 of this part), or
members of holding companies with $250
the small bank ass'essment standards (as
million or more in bank and thrift assets
, described in § 25,26 of this part), as'
must report this infonnation for small
appropriate.
business and small fann loans outstanding
beginning December 31, 1995. Banks and
Appendix B to Part 25-CRA Notice
thrifts with fewer assets that wish to be
Community Reinvestment Act Notice
evaluated under 12 CFR §§ 25.22 through
25.24 must also report this infonnation. Only
Under the Federal Community
Reinvestment Act (CRA), the Comptroller of
provide infonnation on business or fann
the Currency evaluates and enforces our
location and borrower infonnation for loans
for which applications were submitted after
compliance with our obligation to help meet
the credit needs of this community consistent July 1, 1995. For loans for which applications
were submitted before that date, enter "Nt AU
with safe and sound operations. The
Comptroller also takes our CRA perfonnance for all information relating to location or
into account when the Comptroller decides
borrower.
on certain applications submitted by us. Your
II. Types of Loans be Reported
involvement is encouraged. You should
The loan register should contain individual
know that:
loan data on each small business or small
You may look at and obtain in this office
farm loan as defined on schedule RC-C of the
infonnation on our perfonnance in this
December 31 Report of Condition arid
community. This infonnation includes a file
Income. Include data on individual small
that includes: copies of all signed, written
comments received byus, and any responses business loans with original loan amounts of
$1 million or less and individual small fann
we have made to those comments; a map
loans with original loan amounts of 5500,000
showing our service area; a list of our
branches and ATMs in our service area; a list or less that had an outstanding balance as of
December 31.
of services we provide at those locations;
evaluations by the Comptroller of our CRA
III. Submission of Data
perfonnance; and data on the loans we have
The data must be submitted in machinemade in this community during the last two
years, [Current CRA infonnation on our
' readable fonn consistent with requirements
perfonnance in other communities served by for submission of data pursuant to 12 CFR
Part 203 (Regulation C). The fonnat must
us is available at our main office, located at
confonn exactly to the form, including the
order of columns, column headings, etc.
You may send signed, written comments
Contact your federal supervisory agency for
about oU!' CRA perfonnance in helping to
infonnation regarding procedures and
meet community credit needs to (title and
address of State member bank official) and to technical speCifications for automated data
submission.
Deputy Comptr,jlllir (address). Your letter,
Your institution should decide on the
together with any response by us, will be
procedure it wants to follow for collection of
considered by the Comptroller in evaluating
the data consistent with the Supplemental
our CRA perfonnance and may be made
Instructions For Collection Of Data In
public.
Connection with Small Business and Small
You may ask to look at any comments
Farm Loans. Keep in mind that data reported
received by the Deputy Comptroller. You

to
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on the register are outstandings as of
December 31 and not originations as are
reported for some other regulatory purposes.
Your institution may collect the data on
separate registers at different branches or on
separate registers for different loan types
(small business or small !ann), but make sure
each loan number is unique. Entries need not
be grouped on your registers by MSA; or
chronologically, or by census tract, or in any
other particular order.

IV. Instructions for Completion of Register
Loan Infonnation
'1. Loan Number-Enter an identifying
number that can be used to retrieve the loan
file. It can be any number (not exceeding 25
characters), Use letters, numerals ..or a
combination of both. Make sure that all
nurribers are unique within the institution. If
registers contains dala for branch offices, for
example, use Ii letter or a numerical code to
identify the loans of different branches or
assign a certain series of numbers to
particular branches to avoid duplicate
numbers. The use of the borrower's tax·payer
identification number or social security
number is strongly discouraged for privacy
reasons.
2. Outstanding Loan Amount-Enter the
outstanding loan amount (balance) as of
December 31. Show the amount in thousands
rounding to the nearest thousand. Do not
report loans with balances below 5500. For
example, II loan with a balance of $500
would be rounded to $1,000; a loan balance
of 550,300 would be rounded to 550,000; and
a balance of $15,700 would be rounded to
$16,000.
Business or Farm Location
For each loan, identify the location of the
business or farm. Location is determined bv
the following:
(1J Small business loarts are located in the
census tract or block numbering area where
the main business facilities or other property
to which the loan proceeds will be applied
(as indicated by borrower) are located;
(2) Small fann loans are located in the
census tract or block numbering area where
the fann or other property to which the loan
proceeds will be applied (as indicated by
borrower) is located.
1. MSA-For each loan in a MSA, indicate
the location of the loan by the four digit MSA
number. Enter only the MSA number, not the
MSA name. Use MSA boundaries that were
in effect on January 1 of the calendar year for
which you are reporting. A listing ofMSAs
is available from your regional supervisol}'
agency. (In these instructions, the term )\1SA
refers to metropolitan statistical area or
primary metropolitan statistical area,) For
loans outside MSAs, enter "Nt A".
2. State & County-Use the Federal
Information Processing Standard (FIPS) twodigit numerical code for the state and the
three-digit numerical code for the county.
These codes are available from your regional
supervisory agency. Do not use the letter
abbreviations used by the United States
Postal Service.
3. Census Tract/Block Numbering ArcaEnter the census tract number or block
numbering area from the U.S. Census
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3-Publicly traded business or farm (i.e. has
request the infonnation at an appropriate
securities registered under.Section 1Z(g)
time during the application or origination
of the Securities Exchange Act of 1934 or process; you must request the information for
has more than 100 shareholders)
each loan you originate even if you did not
4--Infonnation not provided by borrower
take a written application. If you neither take
Borrower Infonnation
a written application nor originate the loan.
3. Gross Annual Revenues $ $1MM
1.Minority~wned Code-Use the
you do not have to request the information.
CODE-Use the following codes to indicate
See the sample form for recommended format
following codes to indicate smaIl business or whether the gross annual revenues of the
and language. This infonnation is to be
small farm loans with more than 50 percent
. small business or farm are less than or equal
maintained inlhe institution's in-house loan
ownership by one or more minority
to .$1 million. This infonnation should be
files. This information is not to be reported
determined based upon the revenues upon
individuals (as indicated by borrowerl
to the agency, but is to be used to complete
pursuant ~o data collected as described in the which your institutiori relied in making its
the small business ,and small farm loan
credit decision.,
Supplemental Instructions For Collection of
register.
Data In Connection With Small Business and 1-Yes
2-No
Small Farm Loans.
B. Procedures
1-Yes
1. You must ask for this information, ,but
Supplemental Instructions for Collection of
2-No
Datam Connection With Small BusineSs and cannot require the applicant or borrower to
3-Pubiicly traded business or farm (Le.has
provide it. You may not cOnsider whether or
Small Farm Loans
securities registered under Section 12(g)
not an applicant or ,borrower has provided
A.
Format
of the Securities Exchange Act of 1934 or
this information in making your decision
hasmore than 100 shareholders)
Beginning July 1,1995, financial
'. whether to extend credit or insetting the
.
institutions required to report small business terms of credit.
4-Infonnation not provided by borr?wer
and small fann -loan registers are to collect
2. If the applicant or borrower chooses not
2. Women-Owned Code-Use the
following codes to indicate small business or information on the racial, ethnic, and gender to provide theinforrnation, note this fact on .
the form. .
make-up of applicants or borrOwers in
small farm loans with more than 50 percent
connection with small business and small
3. Inform the applicant or borrower that the
ownership hy women {as indicated by
fann loans. If you take a written application,
Federal government is requesting this
borrower) pursuant to data conected as
you should list questions regarding the
information in order to monitor compliance
described in the Supplemental Instructions
percent of minority and gender ownership on with Federal statutes that prohibit lenders
For Collection of Data In Connection With
your loan application form or on a separate
from discriminating on these bases.
Small Business and Small Fann Loans.
form completed by the applicant in
BllUNG CODES: occ 481 ~ ,(25%); Board 62101-Yes
conjunction with an application..Ifyou do
01~ (25%); FDIC 571~1~(25'l'o); OTS 672~~
(25%)
not take a written application, you should
2-No

Bureau's Census Tract/Street index for the
most recent census reporting period. For
addresses not listed in the index, consult the
Census Bureau's Census tract outline maps.
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I.

II.

BACKGROUND
A.

Senate Bill 184. The 1994 Kentucky General Assembly
passed Senate Bill 184, signed into law April 11, 1994
with an effective date of July 15, 1994. Senate Bill
184 contained the Kentucky Limited Liability Act (KRS
Chapter 275) and modified existing KRS Chapter 362 so
as to provide for registered limited liability
partnerships.

B.

State-by-State Analysis. Kentucky became the 41st
state to enact limited liability company legislation
and the 10th state to pass registered limited liability
partnership legislation. As of November 1, 1994, 46
states and the District of Columbia had adopted LLC
legislation, while 20 states had enacted registered
limited liability partnership legislation.

LIMITED LIABILITY COMPANY AND REGISTERED LIMITED LIABILITY
PARTNERSHIP - DEFINITION

A.

The Limited Liability Company. A limited liability
company is an unincorporated association which combines
the organizational and operational characteristics of
both a closely-held corporation and a partnership.
These characteristics include (i) insulation from
personal liability; (ii) partnership tax treatment for
both federal and state income tax purposes; and (iii)
the "freedom to contract,lI which permits the business
owners great latitude in tailoring the governance and
financial arrangements to their needs.

B.

The Registered Limited Liability Partnership. The
registered limited liability partnership is a general
partnership which elects limited liability status under
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the Kentucky Uniform Partnership Act and thereby limits
the joint and several liability of its general partners
under certain circumstances.
C.

Comparison of the Two. The principal difference
between the limited liability company and the
registered limited liability partnership is the degree
of protection from personal liability. The limited
liability company offers personal liability protection
with respect to both contractual as well as business
tort liabilities, while the registered limited
liability partnership protection from personal
liability extends only to business torts.

III. LIMITED LIABILITY COMPANY
A.

Organization.
1.

Advantaqes and Disadvantages Associated with a
Limited Liability Company.
a.

Advantages.

(1) Members of an LLC are insulated from
personal liability much like a shareholder of a
corporation;
(2) An LLC possesses favorable federal and
state income tax treatment as a "partnership" if
organized and operated properly; it possesses
important tax advantages over an S corporation
and/or limited partnership.
(3) Members of an LLC have the "freedom" to
contract, which allows the business owners a great
deal of flexibility and discretion in developing
their business relations between and among each
other and between the limited liability company
and third parties.
h.

Disadvantages.

(1) An LLC is unlikely to be used by a
public company;
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(2) A Kentucky LLC must have two or more
people as members at all times; the Form cannot be
utilized by one person;
(3) The LLC has not yet been recognized in
all 50 states;
(4) The partnership tax treatment afforded
an LLC is jeopardized if it is not structured
properly.
2.

Formalities - Limited Liability Company.

a.
Powers/Purpose. An LLC may be formed for any
lawful purpose, including the rendering of professional
services (KRS 275.005) and is granted broad and allinclusive powers. (KRS 275.010) Irrespective of the
broad range of powers granted to limited liability
companies, those organized to render professional
services are not exempt from oversight by regulatory
authorities charged with the obligation to regulate
such profession.
(KRS 275.010)
b.

Articles of Organization.

(1) Contents (KRS 275.025):
The Articles
of Organization must contain the following
information:
(a) The name of the LLC. The name must
be distinguishable on the records of the
Secretary of State from the name of any other
business entity formed or registered to do
business in Kentucky and must clearly place
third parties on notice that they are dealing
with an LLC. The name of any LLC must
contain the words IILimited Liability Company"
or IILimited Companyll or the abbreviation
"LLC,lf or lfLC."· (An LLC formed to render
professional services must also include
"Professional" in its name or the
abbreviations "PLLC" or "PLC.");
(b) The street address of the initial
registered office and the name of its
registered agent at that office.
(To make
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the appointment of the registered agent
effective, the registered agent must execute
a document [which could include the Articles
of Organization] accepting the appointment.
This document must be delivered to the
Kentucky Secretary of State.);
(c) The mailing address of the initial
principal office of the LLC;
(d) A statement that the LLC has at
least two or more members;
(e) A statement as to whether the LLC
is to be managed by members or by managers;
(f) If the LLC is to have a specific
date of dissolution[ the latest date on which
the LLC is to dissolve;
(g) If the LLC has been organized to
render professional services, the Articles of
Organization must state what professional
service or services will be practiced through
the professional LLC;
(h) The Articles of Organization may,
but are not required to, include any matters
permitted to be set forth in the Operating
Agreement. The Articles of Organization must
be accompanied by a statement of the
registered agent consenting to serve in such
capacity.

c.

Additional Formalities Relating to
Organization

(1) Organizers (KRS 275.020): One or more
persons may form a limited liability company by
delivering articles of organization to the
Secretary of State for filing.
It is not
necessary that such person or persons be members
of the limited liability company. The organizer
must execute the articles of organization on
behalf of the LLC.
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(2) Filing (KRS 275.045): The Articles of
Organization must be filed by the organizer with
the Secretary of State and with the County Clerk
in the county where the corporation has its
principal place of business. The existence of a
limited liability company begins once the Articles
of Organization are filed with the Kentucky
Secretary of State's office.
(3) The Operating Agreement (KRS
275.015(13»: The Operating Agreement is the
principal document controlling the operations of
the LLC. Often compared to the limited partnership agreement, the Operating Agreement sets out
the rights, duties and responsibilities amongst
the members. The Operating Agreement may set
forth any provision that does not conflict with
the Articles of Organization or the LLC Act.
Unlike the Articles of Organization, the Operating
Agreement is not recorded. An Operating Agreement
may either be oral or written; however, certain
amendments to any Operating Agreement must be in
writing (see KRS 275.030). Additionally, any
written Operating Agreement must be retained as a
record at the limited liability company's
principal office.
(4) Records and Information (KRS 275.185):
Once formed, an LLC is required to maintain
certain records relating to the structure,
operation and finances of the LLC. The records
and information required to be maintained at the
limited liability company's principal office or
other location as set forth in the written
Operating Agreement are those set forth in KRS
275.185. Failure of the limited liability company
to keep or maintain any of these records or
information required will not be grounds for
imposing liability on any member or manager for
the debts and obligations of the limited liability
company.
d.
Consequences of Defective Formation.
In the
event the LLC has not been formed or has been formed in
a defective manner, any persons who know of the
formation problem but purport to act as or on behalf of
the limited liability company will be jointly and
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severally liable for all liabilities created while so
acting. (KRS 275.095) In addition, it is unlawful for
any person to execute a document the person knows is
false in any material respect, with the intent that the
document is to be delivered to the Secretary of State
for filing.
Anyone who violates this provision will be
guilty of a Class B misdemeanor punishable by a fine
not to exceed $100. (KRS 275.090)
B..

Members, Managers, and Authori ty.
1.

Members. (KRS 275.015(12»

a.
Owners of an LLC are defined as "Members."
Membership in an LLC is open to individuals,
corporations, general and limited partnerships, other
LLCs, trusts, estates, associations and any other
entities. A Kentucky LLC must have at least two
members at all times.
b.

The statutory rights of all members include:

(1) The right to vote on the adoption of and
amendments to the Operating Agreement;
(2) The right to directly manage the LLC or,
in the alternative, to vote for managers of the
LLC;
(3) The right to approve or disapprove
transfers of a member's interest to a non-member;
(4) The right to vote upon the continuation
of the LLC after death, retirement, resignation,
expulsion, bankruptcy or dissolution of a member;
and
(5) The right to receive allocation of
profits and losses and to receive distribution
from the LLC.
c.
Unless the members delegate the authority to
manage to managers, each member will be an agent of the
LLC for purposes of carryi~g on its business and
affairs. (KRS 275.135(1»
The members will have the
right and authority to manage the affairs of the

H- 6

limited liability company and to make all decisions
with respect thereto unless the Articles of
Organization or Operating Agreement restrict or enlarge
the management rights and duties of any person or
groups or class of persons.
2.

Managers. (KRS 275.015(11»

a.
The authority to manage an LLC may be vested
in managers by its members.
If management authority is
vested in managers l each member ceases to be an agent
of or able to bind the LLC. (KRS 275.135(2» Managers
are vested with exclusive agency power I and only their
acts l when carried on in the usual course of business,
will bind the LLC.
b.
The managers will be elected and removed by a
vote of the majority of members I unless otherwise
provided in the Articles of Organization or the
Operating Agreement.
c.
Managers of an LLC will serve until their
successors are duly elected and qualified l and they
need not themselves be members of the LLC.
3.

Authority. (KRS 275.135)

a.
If the LLC is managed by its members, then
every member will be an agent of the limited liability
company for purposes of its business and affairs, and
the act of any member which is apparently carried on in
the usual course of business of the LLC will bind the
LLC unless the member in fact has no authority to act
in that particular manner and the third party with whom
the member is dealing with has knowledge or has
received notification that the member has no authority.
b.
If the management of the LLC is vested in a
manager or managers, then every manager will be an
agent of the limited liability company, and any act of
a manager which is apparently carried on in the usual
course of business will bind the LLC unless the manager
in fact has no authority and the third party with whom
the manager is dealing has knowledge or has received
notification that such manager has no authority. Those
acts carried on by a manager or member that are not
carried on in the usual course of business will not
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bind the LLC unless, at the time the transaction or at
any other time, the act is authorized in accordance
with the Operating Agreement.
C.

Contributions of Capital and Associated Liability.

1.
Form of Consideration. (KRS 275.195) The transfer
of an ownership interest directly from an LLC to a member
requires a capital contribution. The capital contribution
may take the form of cash, property, services performed, or
a promissory note or obligation to contribute services,
cash, or property in the future.
2.
Liability. (KRS 275.200) A promise to make a
contribution in the future is not enforceable unless set out
in writing and signed by the member. Neither death or
disability of the member will render the obligation unenforceable, unless otherwise set forth in the Operating
Agreement.
In the event a member fails to make a required
contribution in th€l form of property or services, th€l LLC

may demand, at its option, the contribution in the form of
cash. To be effective, all members of an LLC must agree to
compromise a member's delinquent contribution; however the
compromise will not be effective against a creditor who has
relied upon the obligation to contribute.
D.

Managemen t .
1.

Voting. (KRS 275.175)

a.
As a general rule, the vote of more than onehalf of the members or managers is necessary to pass
any action relating to the LLC's business. This
general rule may be altered by the Operating Agreement.
In addition, unless otherwise provided in the Operating
Agreement, the unanimous vote of all members is
required to (1) amend a written Operating Agreement;
(2) authorize a member or manager to carry out an act
on behalf of the LLC that contravenes a written
Operating Agreement; or (3) amend the Articles of
Organization to change the management of an LLC from
members to managers or from managers to members.
b.
Unless otherwise provided in the Operating
Agreement the statute requires that voting rights be on
a per capita (i.e., per person) basis. The Operating
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Agreement may provide that voting be on a per capital
rather than a per capita basis, which would mean that
members would have a vote equal to the percentage of
capital contributed to the LLC.
2.

Limitation on Liability to the LLC.

a.
A member or manager is not personally liable
to their LLC or their other members or managers for an
action or failure to act unless the act or omission
constitute wanton or reckless misconduct. However, a
member or manager is obligated to account to and hold
as trustee for the LLC any profit or benefit derived
from the use of LLC property by that individual where
the individual has used the property without the
consent of at least one-half of the disinterested
members or managers.
(KRS 275.170)
b.
The Operating Agreement may eliminate or
limit the personal liability of a member or manager for
breaches of duty and/or provide for indemnification by
members and managers arising in connection with the
proceeding in which they are a party because of that
status.
(KRS 275.180)
c.
The LLC Act
care imposed on those
It merely defines the
hold a manager liable
(KRS 275.170)
3.

does not define the standard of
vested with management authority_
level of culpability required to
for monetary damages.

Limited Liability to Third Parties. (KRS 275.150)

a.
No member, manager, employee, or agent of an
LLC will be personally liable by reason of being a
member, manager, employee or agent of the LLC '"
for a
debt, obligation or liability of the LLC whether
arising in contract, tort or otherwise. The LLC
affords its members the same level of protection
associated with corporate shareholders and limited
partners of a limited partnership.
It is important to
note that the liability shield will not protect a
member, manager, employee, or agent from personal
liability arising from his or her own acts. The
liability shield protects only against vicarious
liability for the acts of other members, managers,
employees, or agents of the LLC.
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b.
Regardless of the limited liability afforded
the members, managers, employees, and agents, the
assets of the LLC always remain subject to the claims
of creditors. Accordingly, the extent of a member's
liability will be that equal to his or her contribution
of capital and any distributions he or she may be
entitled to receive.
E.

Allocation of Profits and Losses. (KRS 175.205)

1.
Per Capita. Unless otherwise set forth in the
Articles of Organization or the Operating Agreement, the
allocation of all LLC profits and losses between members
will be on a per capita basis. The use of a per capita
allocation of profits and losses avoids the problem of
valuing services, property, and other intangibles often
utilized in the formation of LLCs.
2.
Alternative Methods. In the alternative, an LLC
is free to provide for different allocations of profits and
losses, such as on a per capital basis, as long as it is
addressed in a written operating agreement.
F.

Distributions.

1.
Distributions of Profits. (KRS 275.210) The
distribution of cash or other assets of an LLC will be based
on a per capita method unless otherwise set forth in the
Operating Agreement.
2.
Distributions on an Event of Disassociation.
(KRS 275~215) A member may at any time and for any reason
withdraw from the LLC and demand payment for the fair value
of the member's interest, unless otherwise set forth in the
Operating Agreement.
In addition, the withdrawing member
will be entitled to receive any distributions to which he or
she was entitled to receive prior to the disassociation.
The application of these two rules presumes that the
disassociation will not cause the dissolution of the LLC.
3.
Distribution in Kind. (KRS 275.220) Unless
otherwise set forth in the Operating Agreement, a member
does not have a right to demand that any distribution be
made in a form other than in cash. Furthermore, a member
will not be required to accept an in kind distribution from
an LLC, the value of which is disproportionate to the cash
distribution made to other members.
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4.

Restrictions on Distributions and Liability
Imposed on Wrongful Distributions. (KRS 275.225
and KRS 275.230)

a.
An LLC is prohibited from making distributions which would render it insolvent (i.e., balance
sheet approach - liabilities exceed assets) or
otherwise prevent the LLC from being able to pay its
debts as they become due in the usual course of
business. The effect of a distribution upon the
capital of an LLC is measured as of the date the
distribution is authorized provided payment is to occur
within 120 days after the date of authorization of
payment or the actual date of distribution if such
occurs more than 120 days after the date of
authorization.
b.
In the event a member votes for a distribution which violates these provisions, the members are
liable to the LLC for the excess over the permissible
distribution. A member or manager found liable to the
LLC for the excess is entitled to contribution from
every. other member who voted for such a distribution as
well as from each member who received an impermissible
distribution. Any action to hold a member or manager
liable for an improper distribution must be brought
within two years after the affect of the distribution
is measured.
G.

Assignment of LLC Interests. (KRS 275.255 and
KRS 275.265)

1.
In General. An LLC member may unilaterally
transfer the prospective economic rights associated with his
or her membership interests but may not unilaterally
transfer the management and/or participatory rights (i.e.,
voting) incident to such membership right.
2.
Personal Property. An LLC membership interest is
personal property and is assignable in whole or in part,
unless otherwise provided in the Operating Agreement. It is
also possible to have the LLC interest evidenced by a
certificate much like a stock certificate issued by a
corporation.
3.
Limited Assignment. A member who assigns the
economic rights of his or her membership interest remains a

H-ll

member, exerclslng only the management rights of membership
until such time as the assignee becomes a member or the
assignor member is removed. The assignment of an LLC
interest does not dissolve the LLC.
4.
Assignment of Management Rights. The transfer of
the management rights of the membership interest as
contrasted with merely the economic rights, requires the
consent of all other members unless otherwise provided in
the Operating Agreement or the Articles of Organization.
The Operating Agreement may specify the manner in which
consent will be evidenced upon becoming a member. A
transferee has the rights and powers of a member and is
similarly subjected to the restrictions and liabilities of a
member as determined by the Articles of Organization, any
Operating Agreement or the LLC Act itself.

H.

Dissolution. (KRS 275.285)

1.
In General. An LLC will dissolve upon the
occurrence of the following events~ (1) at the time or upon
the events specified in the Articles of Organization or the
Operating Agreement, (2) by the written consent of all of
its members, (3) upon certain events of "disassociation" of
members, and (4) pursuant to judiCial dissolution by a court
or administrative dissolution by the Secretary of State.

2.
Events of Disassociation. An event of disassociation includes the death, withdrawal, expulsion, bankruptcy
(including an assignment for the benefit of creditors,
filing of a bankruptcy petition and other actions relating
to bankruptcy proceedings), or dissolution of a member.
(KRS 275.280)
a.
All of the events of disassociation are
subject to contrary written provisions in the Operating
Agreement.
b.
An LLC will dissolve and its affairs will be
wound up upon the disassociation of a member unless
within 90 days following the event of disassociation
all of the remaining members agree to continue the·LLC.
The Operating Agreement may provide that the approval
for the continuation of the LLC after the
disassociation of a member may be with the consent of
less than all of the remaining members.
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3.
of an LLC
depending
LLC. (KRS

Winding-Up Phase. The winding up of the affairs
is carried out by either the members or managers,
on Which mode of management is utilized by the
274.300)

a.
During the winding up phase, an LLC is
limited to actions relating to collecting its assets,
providing for the satisfaction of its liabilities and
distributing to its members such assets as are not
necessary to satisfy the outstanding liabilities.
Every member or manager must hold for the benefit of
the LLC any gain derived from an transaction relating
to the conduct or winding up of the affairs of the LLC.
b.
During the winding up phase of the dissolution of an LLC, a member or manager of the LLC may bind
the entity in any course of action appropriate to the
winding up of its affairs. A member or manager may
bind the LLC with respect to matters outside the
winding up of the LLC's affairs if such action deals
with a third party who has no knowledge of the
dissolution. (KRS 275.305)
c.
During the winding up phase the assets of the
LLC are distributed first for payment to creditors and
then to the satisfaction of any pre-dissolution
declared distributions to members and former members of
the LLC. Any remaining assets are then distributed to
the members and former members as a return of
contributions and then in proportion to their rights to
share in distribution of assets prior to dissolution.
(KRS 275.310)
4.
Articles of Dissolution. After dissolution, the
LLC is required to file Articles of Dissolution with the
Kentucky Secretary of state setting forth (a) the name of
the LLCi (b) the statutory authority pursuant to which it
was dissolved; (c) the effective date of its dissolution;
and (d) whatever additional information the members or
managers filing the Articles of Dissolution deem
appropriate.
(KRS 275.315)
5.
Disposition of Known and Unknown Claims. The LLC
Act provides a procedure for allowing the LLC to give notice
of dissolution to both creditors with no claims as well as
notice of the LLC dissolution to unknown creditors.
(KRS 275.320 and KRS 275.325)
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6.
Judicial and Administrative Dissolutions. An LLC
may also be dissolved judicially as well as administratively
by the Kentucky Secretary of State.
(KRS 275.290 and
KRS 275.295, respectively)

I.

Foreign Limited Liability Companies.

1.
Definitions. A foreign LLC is an unincorporated
association, organized under the law of a jurisdiction other
than Kentucky, which provides limited liability for each of
its members for the liabilities of the entity.
(KRS 275.015{6»

2.
Subject to the Kentucky Constitution, the internal
operation and liability of the members of a foreign LLC is
governed by the laws of its jurisdiction of organization.
However, no foreign LLC will have greater rights or powers
than would an LLC organized under Kentucky law. A foreign
LLC will not be denied registration in Kentucky simply
because of the differences that exist between the laws of
its organizational jurisdiction and those of Kentucky.
(KRS 275.380)
3.
Certificate of Authority. A foreign LLC intending
to transact business in Kentucky is required to first obtain
a Certificate of Authorization from the Secretary of State.
The LLC Act identifies a number of activities which will not
be deemed to constitute transacting business.
(KRS 275.285)
4.
Failure to Register. A foreign LLC that has not
qualified to transact business in the state of Kentucky is
prohibited from bringing or maintaining any action to
enforce its rights in Kentucky. However/ the failure to
qualify to do business in Kentucky will not impair any
contract or act of an LLC or prevent it from defending a
proceeding in Kentucky. A foreign LLC that transacts
business in Kentucky without a Certificate of Authority is
subject to a fine of $2.00 per day not to exceed $500 per
year.
(KRS 275.390)
5.
Application for Certificate of Authority. An
application to transact business in Kentucky is filed with
the Secretary of State.
In addition to the application a
statement of valid organization must be filed by a member or
manager of the LLC but need not be an official document from
the jurisdiction or organization. A Certificate of
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Authority authorizes a foreign LLC to transact business in
Kentucky granting to the foreign LLC the same but no greater
rights and privileges afforded a Kentucky organized LLC.
(KRS 275.395)
6.
Name of Foreign LLC. The name of a foreign LLC
must meet the requirements for domestically formed LLCs and
as a result must be distinguishable upon the records o£ the
Kentucky Secretary of State from the names of other
organized or registered entities. A foreign LLC may also
use a fictitious name.
(KRS 275.410)
7.
Registered Office and Agent of Foreign LLC. A
foreign LLC must at all times maintain a registered office
and a registered agent in Kentucky. A registered agent of a
foreign LLC acts as its agent for service of process.
(KRS 275.415)
8.
Certificate of Withdrawal. Foreign LLCs qualified
to do business in the state may withdraw from Kentucky by
applying for and obtaining a Certificate of Withdrawal from
the Kentucky Secretary of State.
(KRS 275.435)
J.

Professional Limited Liability Company.

1.
Definition. A professional LLC may be organized
under the Kentucky LLC Act or the laws of a foreign jurisdiction for purposes that include the rendering of one or
more professional services.
(KRS 275.015 (18) ) "Professional Services l1 are defined to include those personal
services rendered by physicians, osteopaths, optometrists,
podiatrists, chiropractors, dentists, nurses, pharmacists,
psychologists, occupational therapists, veterinarians,
engineers, architects, landscape architects, certified
public accountants, public accountants, physical therapists,
and attorneys.
(KRS 275.015(19»
The LLC Act allows for
the possibility that more than one profession may be
conducted through a single LLC or that professional or nonprofessional activities may be conducted in a single LLC.
2.
Defer to Regulatory Board. The Kentucky LLC Act
specifically states that it will not restrict, limit, or
expand in any manner the authority and duty of any
regulating board to regulate persons providing professional
services, including the establishment of regulations
concerning the provisions of one or more professional
services through a professional limited liability company_
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3.
Name of Professional LLC. The name of a
professional LLC must contain the words "Professional
Limited Liability Company" or "Professional Limited Company"
or the abbreviations "PLLC" or tlPLC. tI
IV.

REGISTERED LIMITED LIABILITY PARTNERSHIP
A.

Definition.

A "registered limited liability partnership" is simply
a new form of an existing general partnership which elects
to be treated as a registered limited liability partnership.
(KRS 362.155(7» The registered limited liability
partnership was created by various amendments to the
existing Kentucky Uniform Partnership Act which permit a
general partnership to elect registered limited liability
partnership status and thereby limit the joint and several
liability of its general partners under certain specified
circumstances.
B.

Historical Background.

The first registered limited liability partnership
legislation was enacted in Texas in 1991, with subsequent
similar legislation in Louisiana in 1992 and in Delaware,
District of Columbia and North Carolina in 1993. At the
time the Kentucky LLP legislation passed, Kentucky was the
sixth state to enact such legislation. The purpose behind
such legislation was to create a mechanism to limit the
traditional joint and several liability of one partner in a
partnership for the wrongful acts and omissions of his or
her other partners.
C.

Limited Liability Protection.

As a registered limited liability partnership, a
partner is not liable, directly or indirectly, for the
debts, obligations and liabilities of the partnership
arising out of the negligence, wrongful acts, or misconduct
committed by another partner or by an employee, agent or
representative of the partnership.
Protection is also
extended to negligence claims arising under contract law
theories (i.e., implied warranty).
(KRS 362.220(2»
A nonnegligent partner of a registered limited liability partnership is also not subject to the general indemnification
or contribution obligations for partnership obligations paid
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by other partners under the Kentucky Uniform Partnership
Act.
(KRS 362.235)
D.

Extent of Limited Liability Protection.

The assets of the registered limited liability
partnership continue to be at risk for the actions of any
partner. A partner remains liable for his or her own
negligence, wrongful acts or misconduct. Moreover, the
negligent supervision of those under a partner's control
would most likely subject the partner to personal liability.
(KRS 362.220(3» Liabilities which arose prior to the
election of the partnership to be treated as a registered
limited liability partnership are excluded from this
protection.
(KRS 362.220)(2»
Finally, contractual
liabilities, other than contractual claims which are in
essence negligence claims (e.g., breach of an implied
warranty) also remain outside the protective shield of a
registered limited liability partnership. Consequently,
partners of a registered limited liability partnership
remain liable for partnership obligations under leases, bank
financing, and with respect to trade creditors absent a nonrecourse or release arrangement.
E.

Registered Limited Liability Partnership Name.

The name of the registered limited liability
partnership must contain the words "Registered Limited
Liability Partnership" or the abbreviation "LLP" as the last
words or letters of its name.
In addition, the name must
not be the same as and must be distinguishable from the
names of all other entities organized, reserved or
registered in Kentucky. (KRS 362.656)
F.

Formation of a Registered Limited Liability
Partnership.
(KRS 362.555)

Only partnerships formed under the Kentucky Uniform
Partnership Act may become registered limited liability
partnerships. To elect registered limited liability
partnership status, a partnership must file a "statement"
with the Kentucky Secretary of State containing the
following information: (1) name; (2) address of the
principal office if not located in the state; (3) the
numbers of partners; and (4) a brief statement of the
business in which the partnership engages. Registration is
effective for one year. During the sixty day period prior
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to the expiration of the one year period a "renewal
statement" must be filed to continue the partnership's
registered limited liability partnership status.
Registration pursuant to a renewal statement will expire one
year after the registration would have expired if the last
renewal had not occurred. A renewal statement requires the
same type of information as the original statement.
If the
registered limited liability partnership fails to renew, the
protection from liability is not available in a proceeding
by any person who did business with the partnership during
the period it failed to qualify, if the person did not at
the time have actual knowledge that the partnership was a
registered limited liability partnership. A filing fee of
$200 must accompany each statement or renewal statement
filed with the Kentucky Secretary of State. (KRS 362.585)
G.

Foreign .Registered Limited Liability Partnerships.

Before transacting business in the Commonwealth, a
foreign registered limited liability partnership must
register and renew annually with the Kentucky Secretary of
State in the same manner as domestic registered limited
liability partnerships.
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SECTION I

INTRODUCTORY NOTE

With the enactment of the "Kentucky Limited Liability
Company Actlf, codified as Chapter 275 of the Kentucky Revised
statutes, effective July 15, 1994, lenders and their counsel have
been presented with the heed to focus on the distinguishing
characteristics between limited liability companies ("LLC's"),
partnerships (both general and limited) and S corporations.
Lenders will likely see a dramatic increase in loan
applications for LLC's as the business population in Kentucky is
counselled by tax advisors and attorneys to take advantage of
this newly available vehicle. Properly structured, an LLC is
treated as a corporation for liability purposes, but as a
partnership for income tax purposes. The intricacies and
subtleties of the mechanics of creating the entity and assuring
qualification for partnership tax treatment are addressed
elsewhere in materials presented by other speakers.
It is the
intent of this article, to present to the reader an introductory
format, with answers to the questions dealing with issues
financial institutions and their counsel should recognize when
lending to LLC's.
Documentation required for consummating loans to LLC's will
not differ dramatically from such documentation for corporate or
partnership transactions. There are, however, a multitude of
issues which must be addressed by lenders, if not substantively,
at least from a different perspective.
At the heart of most lending transactions will be (i) the
opinion of counsel to the borrowing entity, (ii) certifications
or representations made by the borrower upon which the lender
will and must rely, (iii) issues related to personal guarantees
of corporate entities or quasi-non-recourse obligations, and (iv)
authorizing resolutions of the borrowing entity.
Accordingly, on the pages which follow will be found
suggested formats of "Opinion of Counsel to LLC" and "Borrower's
Certificate". Each contain several numbered footnotes pertaining
to provisions which are intended to address substantive areas of
concern to lenders and counsel to lenders. Following such
Opinion and Borrower's Certificate are "Notes to Opinion of
Counsel" and "Notes to Borrower's Certificate", with discussion
contained in numerical paragraphs matched to the numbered
footnotes in such Opinion and Certificate.
The ride along the learning curve associated with any
recently created statutory entity can be both frustrating and
costly. Hopefully, focusing on some of the issues treated in
this brief discussion will at least make curves along that ride
easier to handle.
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DOCUMENTATION EXHIBIT 1

TO BE RETYPED ON LETTERHEAD OF
COUNSEL TO BORROWER AND GUARANTORS

March 10, 1995

ABC Bank & Trust Company
3060 West Jefferson Street
Louisville, Kentucky 40202
Re:

ABC Bank and Trust Company ("Lender") loan to Give Me
More Enterprises, LLC,l a Kentucky limited liability
company (" Borrower" )

Ladies and Gentlemen:
We have acted as counsel to the Borrower and to Joseph C.
Blow and Mon E. Bags (the "Guarantors") 2 in connection with a
$1,000,000 loan (the "Loan") by you to Borrower pursuant to a
certain commitment letter dated February 1, 1995. In connection
with such representation, we have examined and are familiar with
the following documents:
1.
A Loan Agreement dated March 10, 1995, by and between
the Lender and Borrower.
2.
Promissory Note (the "Note") dated March 10, 1995, in
the original principal amount of $1,000,000, executed by
Borrower,3 and payable to the order of Lender.
3.
A Mortgage, Security Agreement and Fixture Financing
Statement (the "Mortgage") dated March 10, 1995, between Borrower
and Lender covering property (the "Property") known as 123 West
Girard Street in Louisville, Jefferson County, Kentucky. 4
4.
An Assignment of Rents and Leases (the "Assignment")
dated March 10, 1995, from Borrower to the Lender covering the
Property.
5.
UCC-1 Financing Statement dated March 10, 1995, between
Borrower and the Lender. 5
6.
Respective Guaranty Agreements dated March 10, 1995, in
favor of Lender from the Guarantors. 6
7.
An Assignment of Contract Between Architect and Owner
dated January 31, 1995.
8.
An Assignment of Construction Contract from Borrower in
favor of Lender, dated March 10, 1995.
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9.
Environmental Certificate and Indemnity Agreement dated
March 10, 1995, in favor of Lender from Borrower and Guarantors. 7
(The documents listed in items 1 through 9 above are hereinafter
collectively referred to as the "Loan Documents.")
We have also examined and relied on such public records as
we have deemed necessary or appropriate in rendering this
opinion, and upon the originals or copies, certified or
otherwise, identified to our satisfaction, of such other
documents, certificates and instruments as in our judgment are
necessary or appropriate to enable us to render the opinions
expressed below.
Based upon the foregoing, and subject to the qualifications
hereinafter set forth, it is our opinion that:
A.
Borrower is a limited liability company validly
existing under the laws of the Commonwealth of Kentucky, having
[Joseph C. Blow as its sole Manager (the "Manager")] [the
individuals listed in the "Operating Agreement" attached hereto
and incorporated herein as Exhibit "A", as all Members (the
"Member Managers") of the Borrower].8 [A copy of the Borrower's
Certificate of Existence issued by the office of the Secretary of
State of the Commonwealth of Kentucky, is attached hereto and
incorporated herein as Exhibit "B"]. 9
B.
The Borrower has the requisite power and authority to
carryon its business, to enter into and assume the obligations
of the Loan Documents, and to carry out the transactions
contemplated thereby.
C.
The Loan Documents have been executed and delivered by
Borrower and Guarantors, respectively, and, with respect to
Borrower, have been executed and delivered on behalf of Borrower
by i t duly authorized [Manager] [Member Managers], and constitute
Borrower's and Guarantors' valid and binding obligations
enforceable in accordance with their respective terms.
D.
The execution and delivery of the Loan Documents and
the consummation of the transactions contemplated thereby, do not
and will not violate, conflict with, or result in any breach of
or constitute a default under any of the provisions of Borrower's
Articles of Organization or Operating Agreement, or, to the best
of our knowledge, after discussions with Members of the Borrower
and with the Guarantors, but without any independent
investigation, any agreement to which Borrower or Guarantors are
parties, or any license, permit, judgment, decree, order,
statute, rule or regulation to which Borrower of Guarantors are
subject.
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E.
The loan is not subject to the defense of usury in the
Commonweal th of Kentucky. 10
F.
A search of the records of the Jefferson County,
Kentucky Circuit Court, and the U.S. District Court for the
Western District of Kentucky, discloses no suits having been
filed against the Borrower or either of the Guarantors, nor, to
the best of our knowledge, are any suits threatened wherein the
potential liability may exceed $25,000.00. 11
G.
[Based upon the provisions of its Articles of
Organization and its Operating Agreement, the Borrower is
eligible under the united States Internal Revenue Code of 1986,
as amended, to be taxed as a general partnership].12
H.
Since the issuance of the Certificate of Existence by
the Kentucky Secretary of state [or any predecessor partnership
in the event of a conversion to a registered limited liability
partnership from a general partnership], the principal place of
business of the Borrower has been in Jefferson County,
Kentucky. 13
Our opinions are limited by and subject to the following:
a.
In rendering the opinions expressed herein, we have
assumed that the Guarantors are under no disability (and we have
no reason to believe such assumption is not accurate), that all
documents or instruments submitted to us as originals are
complete, that all instruments submitted to us as copies are true
and correct copies of the originals thereof, that the Borrower
has good and valid title to the properties (real and personal)
which are subject to the Loan Documents, and we have no reason to
believe such assumptions to be incorrect. We understand you will
be relying on title insurance policies with respect to the title
of the Property.
b.
The enforceability of the obligations of the Borrower
and Guarantors under the Loan Documents and the availability of
certain rights and remedial provisions provided for therein, may
be limited by applicable bankruptcy, insolvency, liquidation,
conservatorship, reorganization, moratorium or other federal or
state laws (including, but not limited to, the Constitution of
the united States and the Kentucky Constitution) affecting the
enforceability of rights of creditors generally and by equitable
principles which may limit the availability of certain equitable
remedies (such as specific performance) in certain instances.
c.
We are licensed to practice law only in the
Commonwealth of Kentucky and we express no opinion with respect

to laws other than the law§ of the Commonwealth of Kentucky and
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the united States of America upon the validity and binding effect
of the Loan Documents or any other documents referred to herein.
d.
This opinion has been made solely for your benefit and
no other person or entity shall be entitled to rely hereon
without the express written consent of this firm.
Sincerely,
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DOCUMENTATION EXHIBIT 2

NOTES TO OPINION OF COUNSEL TO LLC
1.

The name of each limited liability company shall contain
the words "limited liability company", or "limited company"
or the abbreviations of "LLC" or "LC". KRS 275.100(1).

2.

Except as specifically set forth in Chapter 275 of the
Kentucky Revised Statutes, no member, manager, employee or
agent of a limited liability company, shall be personally
liable for a debt, obligation or liability of such limited
liability company. KRS 275.150. Accordingly, lenders
dealing in other than non-recourse loans, may choose to
require personal guaranties of the members of its borrower
limited liability company, much as it would with a corporate
entity. Lenders who have grown accustomed to joint and
several personal liability attaching to each general partner
of a general partnership (even though some lenders
historically have required guaranty agreements in that
format also), must avoid the trap of such confusion, which
could result, from a practical standpoint, in a non-recourse
loan.

3.

Unlike corporate entities which designate authority in its
officers by way of by-laws and specific authorizing
resolutions, limited liability companies are bound pursuant
to the provisions of its articles of organization. KRS
275.165. Unless stipulated in such articles of organization
as being managed by a "manager" or "managers", all
management functions of a limited liability company shall
vest in any member. However, a member, solely by being a
member, shall not have authority to transfer property of the
limited liability company. KRS 275.245(5)(b). (See also
Note 1 to Notes To Borrower's Certificate).

4.

Property acquired by the limited liability company shall be
the property of such limited liability company and shall not
be vested in its members. KRS 275.240. There is no need
for title examiners in certifying title to collateral, to
concern themselves with checking grantor or lien indexes
regarding the names of members. Similarly, there is no need
to require spouses of such members to join in mortgage
documentation to convey statutory dower or curtesy
interests. KRS 275.245(1).

5.

Although a limited liability company has power pursuant to
the provisions of KRS 275.240 to acquire and hold title to
property, there is no specific provision in Chapter 275
creating the power to grant a security interest in personal property. However, the power to "convey" implicitly
affords the limited liability company the power to grant a
security interest in its property. Unfortunately, KRS
355.9-401(5) has not been amended to specifically provide
for the place of filing in order to perfect a security in-
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terest. Accordingly, filing should take place pursuant to
KRS 355.9-401(5)(k) concerning filings for "any other organization", as defined in KRS 355.1-201(28). The definition
of "organization" in such section "includes a
corporation ••• or any other legal or commercial entity".
Such filing should therefore take place in the county where
the principal place of business of the limited liability
company is located. (For further discussion, see note 16 to
the Borrower's Certificate, infra).
6.

As stated in note 2 above; lenders should avoid thinking of
obligations from a limited liability company as passing
through joint and several liability of the members, as the
case would be in dealing with a note obligation of a general
partnership. See KRS 362.215(1). Lending officers should
consider covenants from respective guarantors concerning (i)
standby agreements which would have the practical effect of
subordinating amounts due members as a result of debt
instruments existing between LLC's and their members, (ii)
prohibition of assignment of a member's interest in the
limited liability company, (iii) prohibition of transfer of
assets to the spouse of such member/guarantor, and (iv)
requirement of providing yearly financial statements and tax
returns.

7.

Since many times the borrowing entity is a single asset
venture, and such asset consists of the real estate and
improvements being pledged to the lender, the lender might
wish to consider requiring a separate indemnity from the
member/guarantor/indemnitor dealing with the obligation for
environmental compliance and clean-up costs. (see Appendix
"A" attached).

8.

Lending officers must concern themselves with more than
receipt and perfunctory review of a borrowing resolution, as
might be the case in a standard loan to an S corporation or
C corporation or general partnership. Although KRS
275.135(1) vests in every member the authority to act as an
agent for a limited liabiltiy company for the purpose of
binding the limited liability company in its business
affairs, KRS 275.135(2) provides that the articles of
organization may vest business authority in "manager(s)".
Accordingly, lender's counsel must carefully review not
merely the resolution submitted, but also the articles of
organization and operating agreement to assure the
resolution has been signed by the appropriate member(s)/
manager(s).

9.

Lender's counsel should always require the certificate of
existence issued by the Kentucky Secretary of State pursuant
to KRS 275.085, to be delivered as part of the due diligence
process. Exercise of this aspect of due diligence by
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lender's counsel enables the lender to rely upon such
certificate as "conclusive evidence that the ••. limited
liability company ••• is in existence and is authorized to
transact business in the Commonwealth of Kentucky."
10.

Pursuant to the provisions of KRS 360.010(1)(b), any
interest rate may be charged upon any obligation in writing where the original principal amount is in excess of
$15,000. However, in those written obligations involving
less than $15,000 do the provisions of KRS 360.025, which
prohibit a "corporation" from pleading the defense of usury,
apply to limited liability companies. Chapter 275 does not
specifically address the issue.
(See also, Note 5 to Notes
To Borrower's Cerificate).

11.

Litigation by or against a limited liability company shall
not require that a member of such limited liability company
be named as a party plaintiff or defendant to such
proceeding solely by reason of being such member. ( See
KRS 275.155). Accordingly, unlike general partnerships, a
search of the plaintiff and defendant indexes need only include the name of the limited liability company.

12.

To the extent favorable credit approval afforded the limited
liabiltiy company applying for a loan is dependent upon tax
treatment as a partnership, lender's counsel should consider
requiring as part of the opinion of counsel to the limited
liabiltiy company/borrower, such certification. If the
articles of organization or operating agreement have been
drafted by the scrivener through utilization of all
"default" provisions in Chapter 275, the requirement may be
tempered. However, the better practice might be to require
such certification to avoid the post-closing surprise of the
realization that the limited liability company is to be
burdened with significant tax liability, penalties and
interest as a result of faulty drafting, resulting in
finacial projections which are substantially off the mark.

13.

As a result of the recent decision of In re Green River Coal
Company, 165 BR 425 (Bankr., W.D. Ky. 1994), which
recognized the continued perfection of a bank's security
interest even though the Debtor had moved its registered
office several years prior to the time that a subsequent
creditor would have looked to determine if the Debtor's
assets were free of perfected security interests, it is now
adviseable for lender'S counsel to require certification
from its borrower and/or borrower's counsel regarding any
changes in the "residence" (principal office) of such
entity, since the creation of such entity. Otherwise, a
chattel lien search in other than all such counties, may be
insufficient to assure no prior lien filings. In other
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words, the Court in Green River Coal held that in that
circumstance where a borrowing entity moved its principal
office after the intial filing of the UCC-l, but before the
initial five (5) year period of the security interest had
lapsed, the filing of Continuation Statements in the former
county of the principal office, and where the initial UCC-l
had been filed, would be sufficient to put subsequent
creditors on notice, notwithstanding the subsequent change
of county of principal office (where creditors would
understandably search the public record for prior chattel
lien filings).
(See also note 5 hereinabove)
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DOCUMENTATION EXHIBIT 3

BORROWER'S CERTIFICATE
The undersigned, GIVE ME MORE ENTERPRISES, LLC, a Kentucky
limited liability company (hereinafter referred to as the
"Borrower"), by and through Joseph C. Blow, its sole "Manager",l
as an inducement to ABC Bank and Trust Company (hereinafter
referred to as the "Lender") to make a loan to Borrower evidenced
, by that certain Note of. even dat.e herewith in the principal sum
of O,NE MILLION DOLLARS ($1,000,000) (hereinafter referred to as
the'''''Note''), which Note is secured by that certain Mortgage,
Security Agreement,2 and Fixture Financing Statement of even date
herewith (hereinafter referred to as the "Mortgage") , to be
. recorded in the Office of the County Court Clerk of Jefferson
County, Kentucky, which Mortgage encumbers certain real property
located in Jefferson County, Kentucky, more particularly
described on Exhibit "A" attached hereto and by this reference
made a part hereof (hereinafter referred to as the "Property,,).3
Borrower hereby certifies, warrants, and represents to Lender
that as of this date:
1.
Borrower is a duly organized, validly existing limited
liability company existing under the laws of the Commonwealth of
Kentucky. Borrower is not in violation of any Federal or State
laws relating to its structure, including, but not limited to,
Federal securities laws, blue sky laws, and other laws, or the
rules or regulations of the Securities and Exchange Commission.
Borrower has all requisite power and authority to enter into all
documents required in connection with the above described
transaction (hereinafter together referred to as the "Loan
Documents") and to carry out the obligations of Borrower
contemplated by the Loan Documents and to own all of the
Property;

2.
That by the execution hereof, the undersigned sole
Manager certifies that, as the sole Manager of Borrower, he has
'all necessary power and authority to execute and deliver the Loan
Documents for, on behalf of, and in the name of Borrower;'
3..
As of the date hereof, there are no setoffs, defenses
or counterclaims to the payment of the indebtedness evidenced by
the Note, and Borrower hereby agrees that if any such defense to
the payment of such indebtedness should hereafter exist against
Lender~ except to the extent such defense is permitted or
provided by the usury laws of· the Commonwealth of Kentucky, the
same will not be raised against Lender;5

4.
Borrower owns fee simple title to all of the Property;
the Mortgage creates the lien and security it purports to create
and is a valid and binding obligation of Borrower enforceable
against Borrower and the Property in accordance with its terms;
and the Note represents a valid and binding obligation of
Borrower enforceable in accordance with its terms;
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5.
There is not pending against Borrower any petition in
bankruptcy, whether voluntary or otherwise, any assignment for
the benefit of creditors, any petition seeking reorganization,
liquidation or arrangement under the bankruptcy laws of the
united states or of any state thereof, or any other action
brought under the aforesaid bankruptcy laws; there are no law
suits or legal proceedings pending or threatened in any court or
before any governmental agency involving Borrower, its Members or
the Property; and the financial condition of Borrower as of the
date hereof has not adversely changed from the financial
condition as indicated by the financial statements furnished to
Lender dated
, 19 , and said financial statements
are substantially true and accurate as of the date hereof;
6.
Borrower is acting in this loan for its own account and
will receive and apply the loan proceeds for its own account and
not as agent or trustee for others;
7.
Borrower has complied with each and every term,
covenant, and condition of the Application/Contract for Mortgage
Loan between Lender and Borrower dated
, 19 , and
any subsequent amendments thereto, if any (hereinafter referred
to as the "Commitment"); and
.
8.
No part of the Property or the improvements located
thereon have been damaged and not repaired to Lender's
satisfaction, nor taken in any condemnation or other similar
proceeding, nor is any such proceeding pending or to the best of
Borrower's knowledge, threatened;
9.
The improvements located on the Property have been
completed in accordance with the plans and specifications and
direct connection has been made from the Property to abutting
public water, sewer, gas, electric, telephone and all other
facilities necessary to serve the Property for its intended use
as a (Insert Tvpe of Security); that the improvements are ready
for occupancy as a (Insert Type of Security); and that the
original building permit, unconditional certificates of occupancy
and all other consents and approvals of all governmental
authorities having jurisdiction over the Property have been
issued, evidencing compliance with all zoning, building and other
laws and regulations applicable to the Property and the
improvements located thereon;
10. This Certificate is given by Borrower to induce Lender
to make the loan evidenced by the Note and secured by the
Mortgage and other Loan Documents, with the knowledge that Lender
will rely upon the truth of the statements made herein;
11. The Property is not in violation of any federal, state
or local law, ordinance or regulation relating to industrial
hygiene or to the environmental conditions on, under or about the
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Property including but not limited to soil and groundwater
condition. Neither Borrower nor, to the best of Borrower's
knowledge, any third party has used, generated, manufactured,
stored or disposed of on, under or about the Property or
transported to or from the Property any "Hazardous Substances,"
as that term is defined in the Environmental Certificate and
Indemnity Agreement of even date herewith from the Borrower,
except for such substances which have been used in the normal
course of operations of Borrower's business on the Property.6

12. The Articles of Organization of Borrower, dated
__________~--~~----, 19__ , and the Operating Agreement of
Borrower dated
, 1 9 , have not been amended or
altered and are in full force ana-effect as of the date hereof.
Notwithstanding the provisions of the Operating Agreement of
Borrower regarding transfer of Member's interests, Borrower
acknowledges that the terms, conditions and restrictions on such
transfer contained in the Mortgage executed in connection
herewith shall govern. 7

13. There are no lawsuits pending, or to the best of the
Borrower's knowledge, threatened against the Borrower or the
Property, which pertain to the Property, or if adversely
determined would materially, adversely affect the Borrower's
financial position, nor are there any judgments outstanding
against the Borrower. Borrower also represents and warrants to
Lender that Borrower is not engaged, and has not at any time
since Borrower's acquisition of the Property engaged in a
"pattern of racketeering activity" within the meaning of 18
u.s.c. § 1961, as amended, or within the meaning of any similar
state or federal law, nor has Borrower committed any other act or
engaged in any other pattern of actions, the potential results of
which might include forfeiture of Borrower's interest in the
Property.8
14. The Property is accessible to and usable by persons
with disabilities and complies with the accessibility
requirements of the Americans with Disabilities Act, 42 U.S.C.A.
§ 121.01 et. ~ (hereinafter called the "ADA"), and the
regulations thereunder promulgated by the U.S. Architectural and
Transportation Barriers Compliance Board (36 C.F.R. § 1191 et.
seq.) and by the U.S. Department of Justice (28 C.F.R. Part 36),
including without limitation the ADA Accessibility Guidelines for
Buildings and Facilities attached as an Appendix to said
regulations. 9
15. The Borrower is not doing business under any assumed
name, and represents itself to the public only as Give Me More
Enterprises, LLC, a Kentucky limited liability company.10
16. All voting by members of the Borrower shall be on a
[per capita] [percentage of capital participation] basis. I I
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17. The Operating Agreement of the Borrower cannot be
amended in the absence of (
%) affirmative vote of all
members of the Borrower. 12
18. The Borrower is not the result of a conversion from a
general partnership, and therefore, has no attendant liabilities
for such predecessor partnership.13

19. Respective interests of the members of Borrower [may]
[may not] be assigned. 14
20. The principal place of business of the Borrower is
located at
, Louisville, Jefferson County, Kentucky
40202. 15
IN WITNESS WHEREOF, the undersigned has hereunto caused
these presents to be executed in its name and behalf this
day of
, 1995.
GIVE ME MORE ENTERPRISES, a
Kentucky limited liability company
By: ____
WITNESS
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_________________________
, Sole Manager

i-

DOCUMENTATION EXHIBIT 4

NOTES TO BORROWER'S CERTIFICATE

1.

If the articles of organization vest management of the
limited liability company in one or more managers, unless otherwise stipulated in such articles or in the
operating agreement, such managers shall have exclusive
power to manage tbe business affairs of the limited liability company. See KRS 275.165(2) (See also, Note 3 to Notes
To Opinion of Counsel).

2.

KRS 275.240 (2) vests in limited liability companies the
power to acquire, hold and convey property in the name of
such limited liability company. The power to grant mortgage
liens is implicit. (See also, Note 5 To Opinion of Counsel
and Appendix "B" regarding forms of Resolutions).

3.

Property acquired by a limited liability company is vested
in the limited liability company and not it members. See
KRS 275.240. (See also, Note 4 to Notes To Opinion of
Counsel and Note 14, infra).

4.

As a result of the various management options available for
limited liability companies pursuant to KRS 275.165, the
completion of appropriate due diligence by lender's counsel
is paramount. Review of the borrowing resolution is not
sufficient without the accompanying review of the articles
of organization and operating agreement, especially in those
instances where sole reliance upon the opinion of counsel to
the limited liability company does not satisfy the lender's
comfort level. (See also, Note 3 to Notes to Opinion of
Counsel) •

5.

There is some question as to the exemption of limited
liability companies from protection under KRS 360.010.
KRS 360.025 prohibits a "corporation" from pleading the
defense of usury. Nothing in Chapter 275 addresses the
issue. (See also, Note 10 to Notes To Opinion of Counsel).

6.

Since KRS 275.150 exempts all members, employees and agents
of limited liability companies from personal liability for
debt, obligations or liability of a limited liability
company, lenders may wish to require separate indemnity from
members of limited liability companies for potential liability for environmental compliance or compliance with the
Americans with Disabilities Act. (See also, Note 2 to Notes
To Opinion of Counsel and Note 9, infra).

7.

Since it is possible, with the consent of all members of a
limited liability company, for an assignee of an interest of
a member to actually become a member, thereby entitling such
assignee not only to distributions due members, but also to
voting rights (KRS 275.265(1», lenders who are interested
in key members being involved throughout the term of the
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loan in the manageament of the LLC, should consider negative
covenants in loan documentation, prohibiting such
assignments in the absence of prior written consent such
lender.
8.

See also, Note 11 to Notes To Opinion of Counsel.

9.

The same rationale for requiring indemnity from members of
limited liability companies with reference to environmental
law compliance, applies to potential liability for
compliance with ADA. (See also, Note 6, supra, and Note 2 to
Notes To Opinion of Counsel).

10.

KRS 365.015 was not amended to provide for the filing of
assumed names of limited liability companies. Accordingly,
until and unless the statute is amended, the office of the
Kentucky Secretary of State will not accept such filings.

11.

There is a presumption of per capita voting for limited
liability companies, in the absence of provisions in the
articles of organization or operating agreement providing
for voting by a percentage of capital. KRS 275.175(1).

12.

KRS 275.175(2) requires 100% of all members voting, to
change the management of the company from members to
managers or from managers to members. The requirement calls
for 100% of all members voting to amend the operating
agreement or to amend the articles of organization to change
such management.

13.

All existing or pending liabilities of a general or limited
partnership which converts to a limited liability company
shall follow the limited liability company. KRS
275.375(2)(b)(c). Accordingly, lenders should advise their
title examiners and counsel to be cognizant of the need to
review the public record not only in the real estate grantor
index, but in the general lien filing indexes, regarding the
name of the predecessor general or limited partnership.
Such liens will also constitute liens against the newly
created limited liability company.

14.

Since the success of some ventures is, in the mind of the
lending officer or loan committee involved in a credit
review and approval process, dependent in some part on the
continuing management mix of the members of a borrower, the
assignability of member interests becomes important. KRS
275.255(1) permits such assignability unless the operating
agreement provides otherwise. However, mere assignment of a
member interest, without unanimous consent of all members
(unless the operating agreement provides otherwise), only
vests in the assignee the right to receive distributions of
the assignor (i.e., no voting rights). KRS 275.255(1)(b).

1-16

If the lender is concerned with management continuity, it
should require negative or affirmative covenants from the
borrower to attain such continuity.
r=--.

15.

Any change of mailing address of the principal office of
a limited liability company must be filed with the Secretary
of State of the Commonwealth of Kentucky on a form supplied
by the office of the Secretary of State. KRS 275.040.
Reviewing this filing becomes especially important in
determining in which county a chattel lien search or
searches must be conducted. The recent holding in the case
of In re Green River Coal Company, 165 BR 425 (Bankr., w.o.
Ky 1994), dealing with the issue of lien priorities of
security interests and continuing perfection in the circumstance where the principal office of an entity changes,
serves to emphsize the importance of complete information
regarding the history of the principal office of legal entities in the Commonwealth of Kentucky. (See also, Note 13 to
Notes To Opinion of Counsel).
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APPENDIX A

ENVIRONMENTAL CERTIFICATE AND ,INDEMNITY AGREEMENT
THIS ENVIRONMENTAL CERTIFICATE AND INDEMNITY AGREEMENT is
made this 10th day of March, 1995, by and among GIVE ME MORE
,ENTERPRISES, LLC, a Kentucky limited liabilit.y company, having
its principal office at 123 Girard Street, Louisville, Jefferson
County, Kentucky ("Borrower") and MON E. BAGS and JOSEPH C. BLOW,
c/o 1200 Ft. Knox Blvd., Louisville, Kentucky 40202 (hereinafter,
the "Members") in favor of ABC BANK & TRUST COMPANY, its
successors and assigns, having its principal office at 3000 West
Jefferson Street, Louisville, Kentucky 40202 ("Lender").
Recitals:
A.
Borrower is the owner or lessee of real property (the
"Property"); and
B.
Lender is prepared to make and Borrower will accept a
loan in the maximum amount of ONE MILLION DOLLARS ($1,000,000.00)
(the "Loan") evidenced by a promissory note of even date herewith
(the "Note") and governed or secured by certain documents, such
documents together with the Note being hereafter referred to as
the "Loan Documents"; and
C.
As consideration for making the Loan, Lender requires
Borrower to provide certain certifications and indemnities
concerning environmental matters.
NOW, THEREFORE, for good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, and to
induce Lender to make the Loan, Borrower hereby agrees as
follows:

L_

I

1.
Environmental Laws and Hazardous Substances. For
purposes herein, the term "Environmental Law ( s ).i shall mean any
federal, state or local statute, law, ordinance, code, rule,
regulation, order or decree regulating, relating to, or imposing
liability or standards of conduct concerning any Hazardous
Substance, as now or at any time hereafter in effect. For
purposes herein, the term "Hazardous Substance(s)" shall have the
meaning. ascribed in and shall include those substances listed
under the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. 9601 et ~ and the regulations
promulgated thereunder (as amended from time to time) and the
Clean Air Act, 42 U.S.C. 7401, et ~ and the regulations
promulgated thereunder (as amended from time to time) and
includes oil, waste oil, and used oil as those terms are defined
in the Clean Water Act, 33 U.S.C. 1251 et seg. and regulations
promulgated thereunder (as amended from time to time) and the
Resource, Conservation and Recovery Act, 42 U.S.C. 6901 etseg.
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and regulations promulgated thereunder (as amended from time to
time) and the oil Pollution Act of 1990, 33 U.S.C. 2701 et ~
and regulations promulgated thereunder (as amended from time to
time) and shall include any other pollutant or contaminant
designated as such by Congress or the united States Environmental
Protection Agency (EPA) or defined by any other federal, state or
local statute, law, ordinance, code, rule, regulation, order or
decree regulating, relating to, or imposing liability or
standards of conduct concerning any hazardous, toxic or dangerous
waste, substance or material, as now or at any time hereafter in
effect.
2.
Compliance with Environmental Laws. Borrower certifies
that Borrower will not violate any Environmental Law, in
connection with the use, ownership, lease, maintenance or
operation of the Property.
3.
Absence of Hazardous Substances. Borrower certifies,
based upon reasonable investigation, that, except for such
substances which have been used in the normal course of operation
of Borrower's business, neither Borrower nor any other person
within Borrower's knowledge or control, including any lessee of
the Property, has ever caused or permitted any Hazardous
Substance to be released, spilled or disposed of on, under or at
the Property or any part thereof and neither the Property nor any
part thereof has ever been used by Borrower or any other person
as a dump site or storage site, whether permanent or temporary,
for any Hazardous Substance.
4.
Absence of Litigation. Borrower certifies that i t is
not a party to any litigation or administrative proceeding, nor
so far as is known by Borrower is any litigation or
administrative proceeding threatened against it, which in either
case asserts or alleges that (i) Borrower violated any
Environmental Law, (ii) Borrower is required to clean up or take
other response action due to the release or threatened release or
transportation of any Hazardous Substance, or (iii) Borrower is
required to pay all or a portion of the cost of any past, present
or future cleanup or other response action which arises out of or
is related to the release or threatened release or transportation
of any Hazardous Substance.
5.
Tanks. There are not now, nor to Borrower's knowledge
after reasonable investigation have there ever been, tanks or
other facilities on, under or at the Property which contained
materials which, if known to be present in soils or groundwater,
would require cleanup or other corrective action. If there are
such tanks or other facilities, Borrower represents after
reasonable investigation that nothing contained therein has ever
been spilled, leaked or released into the environment, soil or
groundwater and that such tanks or other facilities are in
compliance with all Environmental Laws.
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6.
Notices of Other Information. If Borrower acquires any
knowledge of or receives any notice or other information of (i)
the happening of any event involving any Hazardous Substance with
respect to the Property or to any activity ·of the Borrower or
(ii) any noncompliance with regard to any environmental, health
or safety matter with respect to the Property or to any activity
of the Borrower, then Borrower shall immediately notify Lender
orally and in writing and provide Lender with copies of any
written notice or information.
7.
Right of Mitigation. Lender shall have the right but
not the obligation, and without limitation of Lender's rights
under the Loan Documents, to enter onto the Property and take
such other actions as it deems necessary or advisable to clean up
or otherwise deal with any Hazardous Substance or following
receipt of any notice or other information which, in the sole
opinion of Lender, could result in action against Borrower or
Lender or could adversely affect the value of Lender's
collateral. All reasonable costs and expenses incurred by Lender
in the exercise of any such rights shall be added to the
outstanding balance of the Note and be payable by Borrower upon
demand by Lender.
8.
Indemnification. Borrower and Members hereby agree,
and do hereby, jointly and severally, indemnify Lender and hold
Lender harmless from and against any and all losses, liabilities,
including strict liability, damages, injuries, expenses,
including reasonable attorneys' fees (which fees shall include
the reasonable estimate of the allocated cost of in-house counsel
and staff), claims for damage to the environment, claims for
fines or civil penalties, costs of any settlement or judgment and
claims of any and every kind whatsoever paid, incurred or
suffered by or asserted against Lender by any person, entity or
governmental agency for, with respect to or as a direct or
indirect result of Borrower's noncompliance or alleged
noncompliance with any Environmental Law or the presence on,
under or at the Property of, or the release or threatened release
or transportation of, any Hazardous Substance, regardless of
whether or not caused by or within the control of Borrower. The
covenants, representations, warranties, and indemnities under
this section shall be deemed continuing covenants,
representations, warranties and indemnities for the benefit of
Lender and any successors or assigns of the Lender, including any
purchaser of Lender's collateral at a mortgage foreclosure sale,
any transferee of the title of the Lender and any subsequent
owner of the Property claiming through or under the title of
Lender, and shall survive any enforcement of Lender's rights
against collateral securing payment of the Note or the
satisfaction of the obligations evidenced by the Note; provided,
however, such continuing covenants, representations, warranties
and indemnities shall pertain to activities or conditions on the
Property only during the time period Borrower owned the Property.
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The burden of establishing that activities or conditions which
are the subject of this indemnity first arose subsequent to such
period when Borrower owned the Property must be borne by
Borrower.
9.
Default. If any representation or warranty or
certification made herein by Borrower shall prove untrue or
Borrower shall violate or fail to comply with any of the
provisions hereof, an Event of Default under the Loan Documents
shall have occurred and Lender shall be entitled to exercise its
remedies for default under the Loan Documents.
10. Borrower's Obligations Not Impaired. The liability of
Borrower and Members under this Certificate shall in no way be
limited or impaired by, and Borrower hereby consents to and
agrees to be bound by, any amendment to or modification of the
provisions of the Loan Documents by Borrower. In addition, the
liability of Borrower and Members under this Certificate shall in
no way be limited by (i) any extensions of time for performance
required by any of the Loan Documents, (ii) any sale or
assignment of any of the Loan Documents or any sale or transfer
of all or part of the Property after the enforcement of Lender's
rights under the Loan Documents or Lender's, or its assignees,
acquisition of all or part of the Property by a deed-in-lieu of
foreclosure, (iii) the accuracy or inaccuracy of the
representations and warranties made by Borrower under any of the
Loan Documents, (iv) the release of Borrower or any other person
from performance or observance of any of the agreements,
covenants, terms or conditions contained in any of the Loan
Documents by operation of law, Lender's voluntary act or
omission, or otherwise, (v) the release or substitution in whole
or in part of any security for the Note or (vi) Lender's failure
to record any of the Loan Documents or file any UCC financing
statements (or Lender's improper recording or filing of any
thereof) or to otherwise perfect, protect, secure or insure any
security interest or lien given as security for the Note.
11. Waivers. Borrower and Members hereby waive any right
or claim of right to cause a marshalling of Borrower's or
Members' assets or to cause Lender to proceed against any of the
security for the Loan before proceeding under this Certificate
against Borrower and/or Members; Borrower and Members agree that
any payments required to be made hereunder shall become due on
demand; and Borrower and Members expressly waive and relinquish
all rights and remedies (including any rights of subrogation)
accorded by applicable law to indemnitors, sureties or
guarantors.
12. Members. Members, in consideration for the economic
benefit passing to them, jointly and severally, in their
individual capacities through consummation of the Loan, and
acknowledging that Lender would not consummate such Loan in the

1-22

absence of Members' execution of this Certificate and Agreement,
join herein for the sole purpose of, and do hereby agree to cause
Borrower to perform in accordance with the terms of this
Certificate and Agreement, and in the absence of such performance
by Borrower in accordance with the terms hereof"and upon receipt
by Members of written demand by Lender, Members shall perform in
accordance with the terms hereof and shall bear all cost related
thereto.
GIVE ME MORE ENTERPRISES, LLC., a
Kentucky limited liability company
By: ____________________________________
Joseph C. Blow
TITLE: __~------~-----------------
Member - Sole Manager

MON E. BAGS, individually
JOSEPH C. BLOW, individually
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APPENDIX B

CERTIFICATE OF MEMBERS
OF
[INSERT NAME OF LLC]
A [INSERT STATE] LIMITED LIABILITY COMPANY

The undersigned representing all of the members of
"""
, a
limited liability company, certify
to [insert name of financial institution] (the "Bank") that:
1.
Membership. The undersigned are all of the members of
[insert name of LLC], a limited liability company organized under
the laws of [insert name of stated] the ("Company"). In
accordance with its Articles of Organization, the Company is
managed by Members [in the alternative, insert Managers].
2.
Resolutions. The resolutions attached to and
incorporated in this Certificate as Exhibit A (the "Resolutions")
(i) were duly approved and adopted by all of the members of the
Company in accordance with the Company's Articles of Organization
and/or its Operating Agreement and the laws of the State of the
Company's formation; (ii) are not inconsistent with the Company's
Articles of Organization or Operating Agreement; and (iii) as of
this date have not been amended or rescinded and are in full
force and effect.
3.
Incumbency. The signatures appearing below are the
signatures of the individuals authorized to act on behalf of the
Company and only in the manner set forth in the Resolutions:
Authorized Persons
(Type Name)

Title
(if any)

Signatures

4.
Representations and Warranties as to Formation and Good
Standing. The Company is formed, validly existing and in good
standing under the laws of the {insert name of state]. A true
and complete copy of the Company's (i) Articles of Organization,
and all amendments and (ii) the Operating Agreement with all
amendments are also attached hereto as Exhibit B-1 and B-2. The
Company has, and at the time of adoption of the Resolutions had,
full power and lawful authority to adopt the Resolutions and to
confer the powers granted in them to the persons named in them as
Authorized Persons; and those persons have full power and lawful
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authority to exercise those powers. No other action or consent
of any other person or entity is necessary in order for this
Certificate or the Resolutions to be effective.
5.
Change or Revocation. This Certificate shall remain in
full force and effect, and the Bank shall be fully protected in
relying on i t until such time as the Bank has received written
notice of a change or revocation from the Company and all of its
members and has had due opportunity to act on the notice.

IN WITNESS WHEREOF, the undersigned have hereunto subscribed
their names on [insert date], 199
WITNESS:

Type Name: ____________________________

Type Name: ___________________________

Type Name: ____________________________

Type Name: ____________________________

ALL OF THE MEMBERS OF THE LIMITED LIABILITY COMPANY MUST SIGN ON
THE LINES ABOVE AND THEIR SIGNATURES MUST BE WITNESSED.
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APPENDIX B-1

[Insert Name of Limited Liability Company]
LIMITED LIABILITY COMPANY'S RESOLUTIONS
AUTHORIZING FINANCIAL BORROWING

that [NAME OF LLC] (the "Company")
borrow from (INSERT HAME OF BARK] (the "Bank)
the sum of
(the
($_---,-"Loan"); and it is

RESOLVED:

FURTHER RESOLVED: that

and
or [either one of them]
(each such person being hereinafter referred
to as an "Authorized Person") is hereby
authorized and empowered at any time and from
time to time in" the name of and on behalf of
the Company, and as security and collateral
for the Loan, and all future advances to be
made by the Bank to the Company, to mortgage,
pledge, assign, hypothecate, or grant a
security interest to the Bank in any and all
of the assets or properties of the Company,
both now owned or hereafter acquired (the
"Collateral"), together with all proceeds of
the Collateral, upon such terms and
conditions as may be agreed upon between the
Bank and such Authorized Person; and it is
~__~____~________~,

FURTHER RESOLVED: that each Authorized Person

is hereby authorized and empowered in the
name of and on behalf of the Company to
execute and deliver to the Bank such loan and
security agreements, promissory notes, letter
of credit applications, letter of credit
agreements, requisitions, and other
documents, instruments arid certificates (the
"Loan Documents") as may be necessary for the
Company to obtain the Loan; provided,
however, that each Authorized Person is
authorized in such person's discretion to
approve such changes in the substance, form,
and content of the Loan Documents as may be
determined by such Authorized Person to be
appropriate, necessary, or desirable for the
Company to obtain the Loan; such Authorized
Person's execution and delivery of the Loan
Documents to be conclusive evidence of the
Company's and its members' approval; and it
is

1-27

FURTHER RESOLVED: that each Authorized Person
is hereby authorized to specify to the Bank,
orally or in writing, the amount or amounts
of advances to be made under the Loan
Documents and to do such other and further
acts and things as may be necessary or
advisable, in such person's judgment, to
carry out the terms of the Loan Documents and
the purposes of these Resolutions; and it is
FURTHER RESOLVED: that each Authorized Person
is hereby authorized and empowered at any
time and from time to time in the name of and
on behalf of the Company to enter into such
amendments or modifications of the Loan
Documents and any instruments, documents, or
agreements executed and delivered pursuant to
or in connection with the Loan Documents and
to enter into such other loan, credit, or
banking arrangements with the Bank as may be
now or hereafter deemed necessary or
advisable by such Authorized Person; and it
is
FURTHER RESOLVED: that any indebtedness
heretofore contracted, and any contracts,
agreements, or notes heretofore made with the
Bank on behalf of the Company and all acts of
the members or agents of the Company in
connection with such indebtedness or such
contracts, agreements, or notes are hereby
approved, ratified, and confirmed; and it is
FURTHER RESOLVED: that to induce the Bank to
rely on these Resolutions in making the Loan
to the Company, the Bank may consider these
Resolutions to remain in full force and
effect until written notice to the contrary
is received by the Bank from the Company and
all of its members.
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EXHIBIT B-1

ARTICLES OF ORGANIZATION (and Amendments thereto)

1-29

EXHIBIT B-2

OPERATING AGREEMENT
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I.

The significant lender liability cases lost by banks during
1994 and 1995 can be divided into three primary subject areas.
A.

Breach of Fiduciary Duty.
1.

Capital Bank v. MVB, Inc., 644 So. 2d 515 (Fla.
Dist. ct. App. 1994. Capital Bank was found by a
jury to have owed MVB, Inc. a fiduciary duty, and
to have breached that duty.
A bank officer
engineered the purchase by MVB,
an existing
customer of the bank, of the assets of another bank
customer, Tellason.
MVB' sued the bank, claiming
that the bank knew of problems with the business
and its equipment, that it did not disclose, and
arranged the purchase in order to keep the bank
from suffering a loss on Tellason' sloans.
The
jury found in favor of MVB and awarded $571,137.00
in compensatory damages on the breach of fiduciary
duty. claim.
The
Florida
court
recognized
that
a
mere
bank/borrower relationship does not create a
fiduciary duty but found a fiduciary duty in this
case because the bank's officer had II
expressly invited (MVB's) reliance by urging (MVB)
to trust him and by reassuring (MVB) that he was
part of the Capi tal Bank family. II
The court
further found that the bank officer " . . . fostered
(MVB's) perception that the bank was his financial
adviser, by repeating that the bank's plans would
benefit his business."
A separate jury verdict on fraud was the subject of
a JNOV because the principal of MVB had signed a
renewal note after having actual knowledge of the
problems with the business he purchased.

2.

Hodge v. First Natl. Bank in Osceola, No. CA 93627, 1994 Ark. App. Lexis 223 (Ark. App. May 4,
1994). Again, the fact situation involves the sale
of one bank customer's business to another bank
customer.
The trial court had entered summary
judgment in favor of the bank on the issue of
fiduciary duty.
The Arkansas Court of Appeals
reversed and held that " . . . by offering evidence

Copyright John T. McGarvey
Morgan & Pottinger, P.S.C. 1994
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of appellants having sought and received appellees
financial advice in the past, appellants adequately
demonstrated the existence of genuine issues of
material fact regarding the parties purported
confidential relationship and whether the duty to
speak arose. 1I
B.

C.

Breach of Covenant or Duty of Good Faith.

1.

Duffield v. First Interstate Bank of Denver, N.A.,
13 F.3d 1403 (10th Cir. 1993), cert. denied, 114
S.ct. 2674 (1994). This one of the most troubling
of all recent lender liability decisions.
The
conduct of the bank was entirely within the express
written provisions of its contract.
However, the
court found that the obligation of good faith
contained in the· Uniform Commercial Code (KRS
355.1-203) does not permit unreasonable conduct
"
even though the express terms of a
contractual
provlslon
appeared
to
permi t
unreasonable actions." The Tenth Circuit affirmed
an award of $6 million in compensatory damages.

2.

Wells Fargo Realty Advisors Funding, Inc. v. UIOLI,
Inc., 872 P.2d 1359 (Colo. ct. App. 1994).
The
trial court awarded $12,929,486.00 against Wells
Fargo on the basis that Wells Fargo breached its
duty of good faith by refusing to accept a deed in
lieu on defaulted properties. Instead, Wells Fargo
foreclosed on all of the borrower's properties.
The judgment amount was based on the court's
findings as to the value of the properties owned by
the borrower in addition to those properties on
which the borrower had offered Wells Fargo a deed
in lieu.
The Colorado Court of Appeals affirmed,
finding that a covenant of good faith exists in a
credit agreement and, on the basis of specific
facts, Wells Fargo had breached that covenant.
This was another case where internal bank memos
played a SUbstantial role in the plaintiff's proof.

Breach of Loan Commitment.

1.

upton Heights Associates Limited Partnershio v.
Seafirst Corp., 873 P.2d 438 (Or. App. 1994). The
Oregon Court of Appeals allowed Seafirst to proceed
under the remedies permitted by its contract with
the borrower despite the borrower's argument that
the bank was required to act in good faith in its
use of discretion as to the range of available
remedies.
The court found that "Seafirst had the
contractual right to do what it did and breached no
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contractual duty by doing so." See Breach of Loan
commitment One Anuhco, Inc. v. Westinghouse Credit
Corp., 883 S.W.2d 910 (Mo. ct. App. 1994). A $70
million jury verdict against Westinghouse was
affirmed by the Missouri Court of Appeals in what
Lender Liability Law Report terms "the largest
lender liability verdict ever affirmed by an
appellant court. 11 Anuhco had paid Westinghouse a
$200,000.00 commitment fee for a $65 million
credit. A condition of the Westinghouse commitment
was that operating results of the company "be in
line with projected operating results." When the
operating results from the preceding month were
reported they were 12% below the level forecast by
the borrower's officers.
The jury found the
variation and operating results insufficient for
Westinghouse to withdraw its commitment.
2.

II.

Pelletech, Inc. v. Norwest Bank, 523 N.W.2d 207
(Wis. ct. App. 1994).
The Wisconsin Court of
Appeals affirmed a jury verdict of $2 million based
on Norwest Bank's failure to provide long term
financing. Norwest had offered a financing package
including
short term and
long
term
loans.
Following a commitment from Norwest, the borrower
did not pursue other opportunities for financing.
After a change in account officers, the new officer
informed the borrower that long term financing
would not be available. Although Norwest obtained a
JNOV on the breach of contract claim, the court of
appeals reversed and directed the trial court to
reinstate the jury's award of $1.7 million.

The results of lender liability prevention measures are mixed.

A.

Jury Waiver Clauses.
1.

Bench trials have not resulted in a better outcome
for bank defendants.
See Wells Fargo Realty
Advisors Funding, Inc., supra.
Edward F. Mannino
reported similar findings in his survey of lender
liability judgments presented to the Uniform
commercial Code Institute in October 1994.

2.

Bank South, N.A. v. Howard, 444 S.E.2d 799 (Ga.
1994). The Georgia Supreme Court has found that a
pre-litigation waiver of a right to a jury trial is
unenforceable.
The Georgia Supreme Court cited
Article 1 of that state's constitution which
provides in part: "The right to trial by jury shall
remain inviolate,
" A similar provision is
found in the constitution of Kentucky at section 7:
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"The ancient mode of trial by jury shall be held
sacred .
"
B.

Arbitration.

1.

C.

Although state courts in California and Alabama
found binding arbitration clauses in bank lending
contracts to be unenforceable, the decision of the
U.S.
Supreme Court
in Allied-Bruce Terminix
Companies v. Dobson,
U.S.
, 130 L.Ed. 2d 876
(1995) should cause bankers to take another look at
arbitration clauses.
This decision will be
discussed in depth later in this seminar.

The Attack on Punitive Damages.

1.

Honda Motor Co. v. Oberg,
U.S.
, 114 S.ct.
2331, 129 L.Ed.2d 336 (1994).
This decision
overturned the Oregon system for imposition of
punitive damages on the basis that judicial review
was
insufficient to afford a
defendant the
procedural due process required by the Fourteenth
Amendment.
"A decision to punish a tortfeaser by
means of an extraction of exemplary damages is an
exercise of state power and must comply with the
due process clause of the Fourteenth Amendment."
114
S.ct.
at
2342.
The
Oregon
system
constitutionally prohibited jUdicial interference
in awards of punitive damages unless there was no
evidence to support the verdict. A close analysis
of the decision reveals that the Oregon standards
for judicial review are very near the standards
currently used in Kentucky.

2.

BMW of North America v. Gore, Cert granted, 63
U.S.L.W. 27. Whereas Honda v. Oberg addresses the
procedural component of due process, the BMW case,
now before the Supreme Court, again raises the
substantive due process question in the imposition
of puni ti ve damages.
The case before the court
involves a jury verdict of $4 million, remitted to
$2 million by the Alabama courts, wherein the
underlying compensatory award was only $4,000.00.
With its decision in this case, the U. S. Supreme
Court will have addressed the issue of puni ti ve
damages and due process in four of its last five
terms.
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I.

INTRODUCTION

This outline will cover in abbreviated fashion the major
aspects

of

environmental

liability

facing

lending

institutions, including liability under CERCLA or Superfund,
Trustee
including

liability

and

checklists

various

for

practical

lenders.

This

considerations,
outline

is

not

intended as an exhaustive treatment of the subject, but rather
an overview designed to inform the audience generally about
the various issues about which lenders should be aware.
II.

SOURCES OF ENVIRONMENTAL LIABILITY FOR LENDERS

A.

CERCLA OR Superfund Liability for Lenders
1.

Among the many sources of environmental liability
in connection with real estate transactions, the
most notable and possibly the most important from a
liability

standpoint

is

the

Comprehensive

Environmental Response, Compensation, and Liability
Act ("CERCLA" or "Superfund"), 42 U.S.C. 9601, et

seq.
2•

CERCLA

makes

present

and

past

11

owners"

and

"operators" of contaminated real property (as well
as

generators

substances)

and

strictly
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transporters
liable

for

of
the

hazardous
costs

of

cleaning up the contaminated property.

Current

owners may be held strictly liable solely by virtue
of their ownership status, and past owners may be
held liable if they owned the property during any
time

when

a

"release"

of

hazardous

substances

occurred at the site.
3.

However,

CERCLA exempts

"owners"

or

"operators"

from this strict liability if they are "secured
creditors" that hold "indicia of ownership" of a
facility

or

property

security

interest.

primarily

to

Secured

protect

creditors

a

that

"participate in the management" of a facility are
not exempt.
B.

See 42 U.S.C. Sec. 9601(20) (A).

Development of Lender Liability Concept Under CERCLA
1.

Initial
creditor

cases dealing with
exemption"

interpreting

the

the

dealt

phrase

CERCLA

"secured

primarily

"participating

with
in

the

management" of a facility.
a.

U.S.

v.

15 Envtl.

Mirabile,

(E.D. Pa, 1985).

L.

Rep.

20992

A lender who owned property

for four months and who took steps to remove
contamination
depending on

may

be

exempt

under

CERCLA

factual questions about whether

the bank participated in day-to-day operations
of the facility.
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b.

u.s.

v. Maryland Bank

573

(D.Md.

1986).

&

Trust Co., 632 F.Supp.

Mortgage converted into

full title at foreclosure sale resulting in
lender becoming an "owner" who is not exempt
under CERCLA.
c.

Guidice v. BFG Electroplating & Mfg. Co., 732

F.Supp.

556

(W.O.

Pa.

1989).

Lender

who

bought contaminated property at a foreclosure
sale is liable to the same extent as any other
bidder.
2.

Later Cases Approached the Issue Differently
a.

u.s.

v.

Fleet Factors Corp.,

(11th Cir. 1990).

901 F.2d 1550

Lender holding a security

interest in equipment, inventory and fixtures
no longer exempt because it participated in
the

management

of

the

facility

after

foreclosure to a degree indicating a capacity
to influence environmental decisions.
b.

In re Bergsoe Metal Corp., 910 F.2d 668

Cir.

1990).

Issuer

business who held

of

title

bond
to

to

(9th

finance

guarantee

bond

indebtedness and had rights to participate in
management, but did not exercise that right,
was

nevertheless

exempt

participate in management.
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since

it

did

not

F

3.

Lender Liability Rule
a.

To respond to the conflicting interpretation
of

the

exemption

by

the

courts,

EPA

promulgated its lender liability rule on April
24, 1992.

See 57 Fed.

Reg. 18344 (Apr. 29,

1992).
b.

Sets forth two-part test to determine whether
lender's

activities

prior

to

foreclosure

amount to "participating in the management" of
the

borrower's

lender

operations:

actually

exercise

(i)

does

the

control

over

the

borrower's environmental compliance efforts;
(ii) does the lender's level of participation
in "operational aspects"
the

borrower's

(not financial)

enterprise.

300.1100(c) (1).

The

rule

40

See

also

of

C. F . R.

prescribes

certain approved activities that lenders may
follow

after

foreclosure

of

contaminated

property to avoid becoming an "owner" under
CERCLA.
4.

Early Cases (Prior to Rule Invalidation)
a.

In re Cuyahoga Equip. Corp., 980 F.2d 110 (2d

Cir. 1992).
rule,

a

facility

Court noted that under the EPA

bank's assumption of control of a
pursuant

contracting

for
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the

to

court

salvage

order,
and

sale

and
of

equipment and materials with court approval
did not constitute "management participation"
triggering CERCLA liability.
b.

Grantors to the Silresim site Trust v. state
street Bank & Trust Co., 1992

u.s.

20612 (D.Mass. Nov. 24, 1992).

Dist. LEXIS

In declining

to determine whether the EPA rule applied, the
court found that the bank did not participate
in management and that therefore under CERCLA
statutory language, legislative history, and
legal precedent,

it fell within the secured

creditor exemption.
c.

united states v. McLamb,

1993).

5 F.3d 69 (4th Cir.

The court declined to apply the EPA

rule and held that the lender fell within the
secured creditor exemption,
lender

placed

the

noting that the

property

on

the

market

immediately following the foreclosure sale and
took no steps to manage or use the property
during

its

ownership,

and

sold

the

land

promptly.
d.

Ashland Oil, Inc. v. Son ford Prods. Corp., 810

F.Supp. 1057 (D.Minn. 1993).

The lender was

ruled exempt since it neither participated in
management

nor

exercised

any

control

environmental compliance decisions.
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over

Periodic

reviews

of

the

debtor's

finances

were

insufficient to constitute "participation in
management" triggering CERCLA liability.
e.

waterville Indus. v. Finance Auth. of Maine,

984

F.2d 549

(1st Cir.

The court

1993).

declined to apply to the rule because of the
timing

of

the

case,

and

exemption applies where

held
a

that

the

loan guarantor

"promptly" divests itself of ownership.

The

placing of property on the market six months
after

receiving

property

wi thin

a

title,

one

and

year,

sale

was

a

of

the

"prompt"

action, according to the Court.
f.

Kelley

v.

(W.D.Mich.

Tiscornia,

1993).

The

810

F.Supp.

lender

did

901
not

"participate in management," did not exercise
control

over

the

borrower's

environmental

compliance, or assume responsibility for dayto-day management as a whole.

Participation

in semiannual board of director I s meetings,
dissemination

of

information

company's financial condition,
activities

of

the

company,

about

the

tracking the
insisting

on

outside management, making bonus agreements,
and holding meetings about financial matters,

K- 6

r--

were

not

deemed

enough

to

trigger

CERCLA

liability.
g.

united

states

F.Supp.

1079

lender

(S.D.Ga.

Factors

1993).

liability rule was

found

to

be

consistent

Circuit's earlier
h.

F~eet

v.

united

states

F.Supp.

707

F~eet

v.

The

federal

applied

with

819

and was

the

Eleventh

Factors decision.

F~eet

(S.D.Ga.

Corp.,

Factors

1993).

Corp.,

821

Following the

rule, the court held the lender to be liable
under CERCLA because it maintained a presence
at the facility for over eighteen months after
a

liquidation auction and handled hazardous

wastes in an impermissible manner.
i.

McGuire

v.

Sigma

Dist.

LEXIS 11934

Since

the

Inc.,

Coatings,

(E.D.La.

lender's

Aug.

actions

no

capaci ty to

exert

19,

were

protect a security interest,
had

1993 U.S.
1993).

taken

to

and because it

control,

it

was

protected by the secured creditor exemption.
j.

The Reading Co. v.

City of Phi~ade~phia,

Bankr. 890 (E.D.Pa. Mar. 10, 1993).
the new rule,

155

Applying

the court held that summary

judgment was inappropriate since there were
questions. concerning

the

city's

degree

of

participation in management, namely it did not
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appear that the city owned railcars "primarily
to protect its security interest" because it
had purchased the cars to attract riders to
the downtown area.
k.

Northeast Doran, Inc. v. Key Bank of Maine,
1994 U.S. App. LEXIS 1379 (1st Cir. Jan. 28,
1994).

Although a lender failed to disclose

information

about

site

contamination,

does not create liability.
the holder

of

a

secured

this

Additionally, if
interest makes

a

"reasonably prompt" effort to divest itself
from unwanted ownership, it is entitled to the
exemption.
1.

The EPA lender liability rule was invalidated
by the D.C. Circuit on February 4, 1994, in

Kelley

v.

U. S •

Environmental

Protection

Agency, Nos. 92-1312 and 92-1314, 1994.

The

D.C. Circuit found the rule not to be a valid
legislative
therefore,

or
it

interpretative
may

not

be

deference in any context.

rule

given

and,

judicial

Hence, while EPA

may follow its rule in its own enforcement
decisionmaking, it may not impose its rule on
private party cost recovery and contribution
actions

under
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CERCLA,

and courts

need

not

follow the rule in either government-led or
private party actions.
m.

The D.C. Circuit's ruling leaves lenders with
the

potential

operators

for

under

liabili ty

CERCLA,

and

as

owners

several

and

courts

recently have approved the general principles
established

in

the

rule

for

determining

whether a lender is exempt.
5.

Current Legislative Efforts
a.

The

Clinton

legislation

Administration
that

will

has

amend

proposed
CERCLA's

definition of "owner or operator" to exclude
persons who hold title to a facility solely as
a fiduciary, provided that the person does not
participate in the management of the facility
and provided the person complies with all EPA
regulations.
b.

other legislation has been introduced which
tracks

EPA's

lender

liabili ty rule,

except

that it is wider in scope than the EPA lender
liability rule because it extends the secured
creditor
trustees)

exemption to
and

expands

fiduciaries
and

(such

clarifies

as
the

secured creditor exemption under RCRA subtitle
I, which deals with underground storage tanks.
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C.

Defenses Under CERCLA
1.

"Innocent Purchaser" Defense:
a.

If an entity has "undertaken, at the time of
acquisition, all appropriate inquiry into the
previous ownership and uses of the property
consistent with good commercial or customary
practice in an effort to minimize liability,"
but

is

nevertheless

unaware

of

the

contamination, there is no CERCLA liability.
See 42 U.S.C.
b.

To

qualify,

§ 9601(35) (B) •

lender

a

must

perform

environmental due diligence prior to obtaining
title to property.

This due diligence may be

conducted prior to the origination of the loan
in order to assess the lender's risk of future
foreclosure on contaminated property, and/or
immediately before foreclosure.
D.

FDIC Environmental Risk Program
1.

A

lending

institution

should

have

"appropriate

safeguards

and

exposure

potential

environmental

to

controls

in

place

to

limit

liability

associated with real property held as collateral."
Feb. 25, 1993 FDIC memorandum.
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2.

FDIC

encourages

the

inclusion

of

the

following

measures:
a.

Training of employees regarding environmental
risk management, and consultation of outside
experts

when

appropriate

to

assist

in

the

assessment of risks.
b.

Designation of a person in management to be
responsible for environmental risk management
decisions.

c.

Environmental risk assessment during the loan
application process, including more structured
analysis when there is a concern.

d.

Loan

documentation

language

requir ing

measures,

borrower

to

including
comply with

environmental laws and disclose environmental
status.
e.

Environmental

risk

assessment

safeguards

during loan workouts and foreclosures.
f .

Divest property in a

reasonably expeditious

manner at foreclosure.
E.

Summary of Environmentally-Related Risks Facing Lenders
1.

Property of a borrower used as collateral and other
property of the borrower may be contaminated

or

become

of

contaminated,

causing

the

expenditure

large sums for remediation, resulting in cessation
of loan payments.
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2.

The lender may become an "owner" or

"operator"

under CERCLA if it fails to meet the criteria for
the secured creditor exemption.

In such a case,

the

for

lender

amount

could become

of

cleanup

liable

costs

the

associated

entire

with

the

property.
3.

The risks of foreclosure may outweigh the amount of
the loan.

If the lender forecloses, property may

have little or no value due to contamination of the
property.
4.

Loans involving industrial property raise the risk
of severe contamination from hazardous substances,
underground
biphenyls

storage
(PCBs),

tanks,

lead

polychlorinated

paint,

and

asbestos.

Residential property may involve risk associated
with lead paint, asbestos, and hazardous substance
contamination

from

adjacent

Agricultural property may
farm-related

dumping,

properties.

involve risks

pesticides,

due

to

underground

storage tanks, or even wetlands-related regulatory
problems.
from

Undeveloped property may involve risks

adjacent

or

historic

uses,

wetlands,

endangered species, or archaeological claims.
F.

How To Minimize Lender's Environmental Liability Pitfalls
1.

Develop and follow written policies using the FDIC
guidelines as an aid.
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a.

Determine

business

providing loans

risks

associated

with

secured by contaminated or

potentially contaminated property or secured
by assets that may be attached to pay for
cleanup of other contaminated property.
2.

Training of Key Personnel

3.

Subject property to an environmental assessment (or
require borrower to do

so using a

pre-approved

consultant) •
a.

Develop a standard contract or procedure for
consultants

to

expected by the

define

the

scope

of

work

lender in an environmental

assessment project.
b.

Conduct an inquiry to review all available
information

relating

to

the

company/property/facility.
c.

If not done so by a consultant,

perform an

informal

regulatory

agencies

check
to

with

learn

of

various
potential

or

actual

problems.
4.

Require documentation and other concessions both
before and during the loan term, such as:
a.

Notification of violations of any permits or
regulations;

b.

Indemnification
liability;
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for

environmentally related

c.

Right

to

audit

the

facility

and

see

all

permits.
d.

Right to terminate the loan

e.

Representations

and

warranties

that

the

owner/operator of the facility is, and at all
times may remain, in compliance with all laws,
and

that

he

owner/operator

bears

the

responsibility for responding to environmental
conditions at the property; and
f.
5.

Right to inspect property at any time;

Monitor the property or facility to ensure that the
owner/operator is in compliance with all laws.

III. Trustee Liability

A.

Under CERCLA
1.

Although there is no reference to trustee liability
in the statute, trustees have been held as liable
"owners" under CERCLA.
a.

Trustees have been considered "owners" when
they hold legal title in real property.

b.

Even acting as a lessee-sublessor was deemed
sufficient to confer "ownership" status under
CERCLA,

where the

lender had the right to

sublet the property, evict tenants, determine
use of the property by tenants, collect rents,
and enforce tenant obligations.
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See U. s. v. A

& N Cleaners & Launderers, Inc., 788 F.Supp.
1317 (S.D.N.Y. 1992).
c.

Obtaining equitable title was held sufficient
to impose owner liability under CERCLA, where
the purchaser entered into a contract but had
paid only a small fraction of the purchase
price and had not yet received a deed.

u.s.

See

v. Wedzeb Enters., Inc., 809 F.Supp. 646

(S.D.Ind. 1992).
2.

Prior to the Phoenix
usually

concluded

line of

that

holding

cases the
mere

courts

title

and

exercising common fiduciary obligations were not
sufficient

to

render

an

institutional

trustee

liable as an "owner."
B.

Phoenix Line of Cases
1.

In the

first

of

the Phoenix Cases,

Phoenix v.

Garbage Services Co., 33 Env't Rep. Cas (BNA) 1655

(D.Ariz. 1991), the court ruled that institutional
trustees could not be held liable under
wi thout

CERCLA

evidence of ownership in addi tion to a

warranty deed of conveyance.
2.

In Phoenix v. Garbage Services Co., 816 F.Supp. 564
(D.Ariz. 1993), a trustee may be held liable as an
"owner"

under CERCLA where

it holds bare

legal

title, even if it never accepted the position of
trustee contemplated in a will, but instead acted
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only in its fiduciary capacity as the executor of
the estate.
3.

In Phoenix v. Garbage Services Co., 827 F.Supp. 600
(D.Ariz. 1993), the court added that, under certain
circumstances,

liability

can

be

personal,

regardless of the ability of the trust to indemnify
it,

and

that,

personally

as

a

liable,

past
thus

owner,

the

bank was

distinguishing

between

current and past owner liability.
C.

Exemptions Or Defenses Under CERCLA
1.

"Innocent Purchaser" Defense:
If

a

party

has

"undertaken,

acquisition,

all

appropriate

previous
consistent

ownership
with

and

good

at

the

inquiry

uses

of

commercial

time
into

of
the

the

property

or

customary

practice in an effort to minimize liability," and
still did not know of the contamination, the party
is not held liable.
2.

See 42 U.S.C.

§

9601(35) (B).

"Inheritance or Bequest" Defense:
If the trust in which contaminated property is held
came into being as a testamentary trust at the
death of the settlor, the trustee may be able to
assert the acquisition of the trust property by
inheritance or bequest as a defense.
§

9601 (35) (A) (iii) i

U.S.

v.

See 42 U.S.C.

Pacific Hide

&

Fur

Depot, Inc., 716 F.Supp. 1341, 1348 (D.Idaho 1989).
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D.

Avoiding Trustee Liability
1.

Decline potentially contaminated properties where
trust agreements give the trustee power to control
the trust property.

2.

Arrange for an environmental assessment prior to
becoming trustee.

3.

options for Existing Trustees
a.

Evaluate the extent of control exercised and
the

properties

covered

under

the

trust

agreement.
b.

Arrange for an environmental assessment of the
property.

However I

be aware that reporting

and cleanup obligations may be triggered.
c.

For leased property, insist in the lease that
the lessee comply with all laws and that the
lessee bear the responsibility for responding
to environmental conditions at the property
and obtain indemnification from the lessee.
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I •

INTRODUCTION •

A lender's ability to recover loans, to conduct a workout of
a troubled loan, and to survive the challenges of a trustee and
competing creditors in a bankruptcy proceeding may hinge on the
loan documents which are executed and delivered by the borrower at
the time the loan is made by the lender to the borrower.

seemingly

inconsequential failures and oversights in the loan documentation
may result in irreparable harm to the lender in many instances.
The necessity to have loan documentation which protects the
lender in every conceivable circumstance must be weighed against a
number of competing interests:

(a) will the borrower be alienated

by onerous or opaque loan provisions;
~ore

(b) are the loan documents

complex than warranted under the specific situations; and (c)

are the legal fees necessitated by extensive loan documentation
warranted by the specific circumstances.

When weighing these

competing interests, the lender should keep in mind that, first and
foremost,

loose

loan

documentation

salvageable situation a disaster.

can

make

an

otherwise

In addition, precise and well

drawn loan documentation will always prove less expensive and more
effective than subsequent measures taken to salvage a deteriorating
loan.
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There are a variety of different types of commercial loans.
Each type of loan will require unique provisions in the loan
documentation evidencing same.

An unsecured demand loan or line of

credit will require simple and concise loan documentation, while,
a secured line of credit and a construction loan require unique and
specialized loan documentation.
Many lenders and lawyers have reviewed loan documents with
such frequency so as to take for granted the uses and limitations
of provisions contained in the loan documents.

The lender and the

lawyer must avoid the trap of viewing any provision contained in
the loan documents as being "boilerplate."

The lender and the

lawyer should always remind themselves that there is no such thing
as "boilerplate."

Each and every term and provision contained in

a loan document serves a specific and unique purpose.

Each term

and provision contained in the loan documents should be reviewed
carefully to ensure that it is applicable and that it serves its
intended purpose.
II.

THE LOAN AGREEMENT.

The loan agreement is a written contract between the lender
and the borrower which governs all aspects of the lending relationship.

The

referenced

loan
to

agreement

ascertain

is tbe central

~ny

element

of

file
a

which may be

commercial

loan

transaction.
The determination of whether to utilize a loan agreement is
not an exact science.

Normally, in a commercial loan transaction,

it is beneficial to express in a single document all aspects of the
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lending relationship between the borrower and the lender.
the

basic

agreements

of

the

lender

and

the

borrower

While
may

be

expressed in other loan documents, the loan agreement provides a
convenient reference for the overall terms of the transaction.
is accepted banking and -legal-practice that various
agreements
functional

are

to

be

separation

expressed
of

loan

in

separate

documents

types of

documents.

has

It

The

promoted

the

standardization of certain of the less controversial loan documents
(such as pledge agreements, mortgages

a~d

promissory

no~es)

and

made the loan agreement the receptacle for most special provisions
and the focus of attention in loan negotiations.
In deciding whether a

loan agreement is necessary for a

particular transaction, the lender and the lawyer should keep in
mind

that

certain

loan

provisions

are

susceptible

expressed in any of several loan documents.

of

being

For example, the long

form promissory note, rather than a loan agreement,may be used to
describe events of default, the mechanics of payment and remedies
upon default.

In addition, covenants concerning collateral may be

expressed in the collateral documents rather than a loan agreement.
In those instances where a loan agreement is utilized, it is
common practice for the parties to vigorously negotiate the loan
agreement,

but

representations,

ignore

the

warranties,

very

restrictive

covenants

and

and

events

contained in standard form collateral documents.

burdensome
of

defaul t

Irregardless of

- whether a loan agreement is utilized, all loan documentation should
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be examined carefully to ensure that the terms and provisions of
the documents do not overlap or conflict.
If a determination is made to utilize a loan agreement, the
loan agreement

format must conform to the particular type of

facility being established.

A few of the various loan agreement

formats include the following:
Revolving Credit Agreement.
is

a

loan

obligation,
advances

to

A revolving credit agreement

agreement under which the
whether absolute

or

lender

contingent,

has

an

to make

the borrower and . pll!suant to which the

borrower may repay and reborrow at any time without
premium or penalty.

The revolving credit agreement

permits the borrower to borrow on an as needed basis and
is therefore advantageous for borrowers who have seasonal
borrowing needs.
Line of Credi t

Agreement.

While a

revolving credi t

facility is oftentimes referred to as a line of credit,
the term "line of credit" references a facility under
which the lender does not have an absolute obligation to
lend funds.
Term Loan Agreement.
a

The term loan agreement establishes

facility which is disbursed in a single advance or

multiple advances over a particular availability period.
The term loan agreement does not contemplate that the
borrower will repay and reborrow on a revolving basis.
The term loan agreement which permits multiple advances
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normally requires that funds be drawn only for a specific
purpose (e.g., the interim construction loan agreement).
Combined Revolving Credit and Term Loan Agreement.
revolving

credit

and

term

loan

agreement

The

either

establishes a separate revolving credit and a separate
term

loan

or

establishes

a

revolving

credit

which

converts to a term loan at the end of the revolving.
Normal and customary elements of the loan agreement include:
(a)

the

commitment

of

the

lender

to

advance

funds,

(b)

the

obligation of the borrower to repay the loan with interest, (c) the
collateral security to be pledged by the borrower or other parties
for the loan,
make

(d)

additional

any limitations on the lender's obligation to
or

future

advances;

(e)

representations

warranties by the borrower and the guarantors,

(f)

and

negative and

affirmative covenants of the borrower and any guarantors,

(g)

specific events which constitute defaults by the borrower and the
guarantors under the loan,

(h)

the rights and remedies of the

lender upon the occurrence of any such events of default under the
loan agreement, and various other unique and specific provisions
required by the specific type of loan.

Set forth below is a

discussion of each of these components of the loan agreement.
There is no magic or legal significance to the order in which the
components of the loan agreement are presented below.
A.

Commitment

to

Lend.

This

section

of the

loan

agreement establishes the structure, amount and duration of the
lender's obligation to advance funds,
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including circumstances or

events upon which the commitment may be increased or decreased.
This section of the loan agreement also establishes the procedures
for the manner of borrowing and the right of the borrower to
terminate or reduce the lender's commitment.

Oftentimes,

this

section includes provisions relating to minimum advance amounts,
required borrowing notices and specificity of use of the proceeds.
In multi-bank credit agreements, this section should also specify
the procedure for the borrower to notify the agent of a request for
borrowing, and, in turn, a procedure for the agent to notify the
members of the bank group of such request.

Also in multi-bank loan

agreements, this section should also address (i) the procedure by
which the members of the bank group are to make funds available to
the agent for disbursement to the borrower, . (ii)

the pro rata

nature of the members of the bank group's obligations to fund
requests for borrowing,

and

(iii)

member of the bank group to
obligation

from

the

other

commitment section will

fund

members

also

that the obligation of each
is a
of

separate and distinct
the

bank

include provisions

group.

The

governing the

amount and other aspects of commitment fees paid or payable by the
borrower in connection with the commitment established by the
lender.
If

the

loan

agreement

contemplates

future

advances,

the

commitment section of the loan agreement should establish whether
the obligation of the lender is absolute or discretionary.
From the lender's prospective, the loan agreement should be
drafted so as to expressly provide that the lender will advance
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funds only at its option or in its sole discretion.

If the parties

intend that the lender will be required to lend funds, the loan
agreement should contain mandatory language creating a binding
commitment to lend.

Even in situations where the lender has a

absolute commitment to lend, the amount that may be outstanding may
be

subject to borrowing base

limitations

such

as

80%

of the

borrower's "eligible receivables" from time to time outstanding.
The lender's absolute commitment to lend may be further qualified
by permitting the lender to determine the eligible assets which may
be included in the computation of the borrowing base, as determined
by the lender in its sole discretion.

Note that discretionary

borrowing bases are still subject to good faith limitations and may
be affected by course of dealing considerations.
B.

Repayment and Note Terms.

This section of the loan

agreement will describe the repayment obligations of the borrower
and normally refers to a form of promissory note which is attached
to

the

loan agreement.

utilized,

Oftentimes when

the repayment terms

a

loan

agreement

is

and interest provisions will be

contained solely in the loan agreement with specific reference in
the note to those provisions of the loan agreement.
The structure of the repayment section of the loan agreement
will

depend entirely upon the

type

of

credit

facility.

The

amortization may. be based on a fixed schedule, a percentage of cash
flow or revenues, or some combination thereof.
This section of the loan agreement will also describe the
interest, both pre-default and post-default, which will be charged
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on the outstanding principal balance of the loan.

A loan may bear

interest, at any time or from time to time, by reference to one or
more indices and the interest rate may be fixed for different
periods based upon different indices.

For example, a loan may bear

interest by reference to an adjusted CD rate,
treasury note rate.

LIBOR and/or a

This section of the loan agreement should

specify the periods for which the interest rate(s) may be fixed,
how often interest is due, whether the borrower may prepay the loan
during a fixed interest period, and what increments prepayments may
be made, and the prepayment premium due upon prepayment of all or
any portion of the loan during a fixed interest period.

If the

loan is either match funded or contains a matched fund option, this
section of the loan agreement should.include a provision permitting
the lender to pass through reserve requirements and FDIC assessment
rates.
This section of the loan agreement should also specify the
manner and application of prepayments (pro rata or inverse order of
maturity).

If the loan agreement covers more than one promissory

note, the prepayment provisions in this section should specify the
manner for determining which of the notes will be reduced by a
prepayment.

If prepayment premiums are required by the lender,

such prepayment premiums and the method for the computation thereof
should be included in this section.

Any mandatory prepayments

required in connection with the loan
should also be included in this section.
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(e. g.,

excess cash flow)

~

c.
~

Collateral

The

Security.

collateral

security

section of the loan agreement normally references the collateral

I=="

documents

required

in

connection

with

the

loan.

While

the

collateral security section of a loan agreement is normally not
used for the creation of the required liens and security interest,
it is becoming more prevalent to include the granting language
necessary for the creation of the liens and security interest in
and to personal property in this section.
does include lien granting language,

If the loan agreement

the loan agreement should

incorporate all of the provisions of a security agreement.
section IV below).

(See

If the collateral security section contains

special representations, warranties or covenants with respect to
the collateral, the lender and the lawyer should be sure that there
are no harmful

inconsistencies between any special collateral

provisions in the loan agreement and the provisions contained in
the collateral documents.

D.

Conditions

section of the

Precedent.

The

condi tions

precedent

loan agreement will provide that the

lender's

obligation to make the loan and/or to make future advances is
conditioned upon the borrower's delivery of specified documents,
instruments and other items and the continuing accuracy, as of the
date of any future advance, of certain lending assumptions.

The

required

the

conditions

precedent

should

be

communicated

to

borrower early in loan negotiations.
Typical conditions precedent include: (a) a requirement that
all loan documents must be executed and delivered to the lender,
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(b) a requirement that all collateral documents be recorded and/or
filed, as necessary, (c) a requirement that title insurance, in the
case of a real estate loan, be delivered to lender, (d) delivery of
certificates of casualty and hazard insurance to the lender,

(e)

the delivery to lender of Uniform Commercial Code and tax lien
searches in the name of the borrower and other parties pledging
collateral for the loans, and (f) the delivery of a legal opinion
of counsel for the borrower.

If

the borrower is an entity (a

corporation, partnership, limited liability company, or a trust),
then the conditions precedent should require the delivery of all
pertinent

organizational

documents

together

with

certified

resolutions authorizing the borrower to consummate the transaction.
The contractual conditions precedent are not necessary when
the

funding

execution

obligations

of

the

loan

are

satisfied simultaneously with the

agreement.

Nevertheless,

while

the

conditions precedent might not be specifically set forth in the
loan agreement, all of the items which would otherwise be included
in the conditions precedent section must be delivered to the lender
before (or at the time that) the lender signs and delivers the loan
agreement.
A lender should not waive conditions precedent without careful
thought.

If,

at a

later date,

the lender attempts to obtain

documents covered by a waived condition, there may no longer be an
amicable relationship.
door,

In addition, once the funds are out the

the borrower will feel Ii ttle pressure to comply with a

waived condition precedent.

If the lender waives any of the
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E

conditions precedent, then the parties should execute a compliance
agreement at closing to cover the subject of waived conditions.

F'"

E.

Representations and Warranties. The representations

and warranties section requires that the borrower make statements
of pertinent facts to induce the lender to establish the loan or to
lend the funds to the borrower.

In addition to standard represen-

tations which are relevant in all loans (representations as to the
borrower's valid existence and authority to borrow money),

the

representation and warranty section should include representations
as to any facts which are important to the lender's decision to
establish the loan or to lend funds

(both initially and contin-

ually).
The representation and warranty section is often a battle
ground for the lender and borrower since the lender's proposed,
expansive. representations
require

specific

will

exceptions

smoke

from

the

out

problems

borrower.

which

The

will

lender's

counsel should draft the representations broadly in order to force
the borrower to provide a complete picture of its business and
financial condition.

The lender should resist attempts by the

borrower to make the representations based on borrower's best
knowledge or to permit the representations to be qualified by a
materiality standard.

By making the borrower focus specifically on

the truth and accuracy of various

factual

representations and

warranties, the borrower itself comes to know its business in a
more focused way.

In many ways, this self audit can have a healthy

effect upon the operations of the borrower and upon the credit.
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It is important to note that representations and warranties
are static statements in that they speak as of a particular date.
Normally this date is the closing date or the funding date under
the loan agreement.

Representations and warranties are not only

important for initially determining the extension of the credit and
the closing of the loan but for the continuing viability of the
credit and for providing a framework for continuing the existence
of an event of default.

The prudent lender should therefore

require that all representations and warranties be repeated and
delivered periodically.

In all events, where there is multiple

advances, the representations and warranties should be reaffirmed
as a condition precedent to each and every loan advance.
Set forth below are some of the more common types of representations and warranties required by a corporate borrower in the loan
agreement.
(a)

That the corporation is duly organized and
existing under the laws of its state of incorporation;

(b)

That the corporation is qualified to do business in all jurisdictions in which it must be
qualified to do business;

(c)

That the corporation has authority to conduct
its business and has all requisite power and
authority to own its property;
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(d)
~'

The corporation has all requisite corporate
power and authority to execute , delivery and

R
perform the loan
(e)

documents~

The corporation is duly authorized and has
taken

all

corporate

action

necessary

to

authorize the corporation to execute, deliver
and perform the loan
(f)

I.

documents~

The execution, delivery and performance of the
loan documents and the consummation of the
transactions thereunder do not conflict with
the terms and provisions of any law, statute
or

regulation

or

any

applicable

judgment,

license, order or permit or any instrument to
which the corporation is a party or is bound
or violates any provision of the articles of
incorporation or bylaws of the
(g)

corporation~

The loan documents are legal, valid and binding obligations of the corporation, enforceable

in

accordance

with

their

respective

terms~

(h)

All of the properties and assets of the corporation are free and clear of all mortgages,
liens, encumbrances and other adverse

(i)

claims~

The financial statements of the corporation as
of _ _ _ _ _ _ ,

199

are true and correct,

fairly present the financial condition of the
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corporation and have been prepared in accordance

with

generally

accepted

accounting

principles applied on a basis consistent with
that of prior periods; and
(j)

There has been no material adverse change in
the assets, liabilities, condition (financial
or otherwise) or business of the corporation
since the date of the

financial

statements

referred to above.
Typically, the representations and warranties are amplified by
exhibits supplied by the borrower.

It is important that all such

exhibits be submitted in proper form and that they be submitted in
ample time so as to permit a meaningful examination prior to the
closing.

Any fact disclosed in the exhibit at the time of the

closing of the loan will bar any future obj ections to the existence
of such fact.
F.
contained

in

In

Covenants.
the

loan

their

agreement

borrower and prohibit others.

simplest

require

form,

certain

covenants

acts

of

the

Covenants will either be drafted in

the form of a negative covenant (the borrower will not guarantee
the debt of others) or an affirmative covenant (the borrower will
pay its taxes as they become due).
The

following

is

a

list

of

the

standard

categories

of

covenants found in a loan agreement:
(a)

Covenants

requiring

the

borrower

to

take

actions which are generally deemed to be good
r
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and prudent business practices.
this

nature

covenant

would

to

include

preserve

Covenants of

the

its

borrower's

existence,

to

properly maintain and operate its properties,
to properly insure its properties, to pay its
debts as they become due, to pay taxes as they
become

due,

accounting

to

maintain

records

in

business

accordance

and
with

generally accepted accounting principles and
to comply with all applicable laws, licenses
and approvals.
(b)

Covenants requiring the borrower to provide a
current source of financial information to the
lender.

Covenants of this nature include the

borrower's agreement to deliver to the lender
audited annual financial statements, quarterly
financial statements, monthly financial information

or

reports,

borrowing base reports,

statements and reports sent to the Security
and Exchange Commission, periodic compliance
certificates, notices of the occurrences of an
event of default, notice of the institution of
litigation,

notice

of

the

occurrence

of

a

material adverse change in the business or
financial condition of the borrower, notice of
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reportable events under ERISA and notice of
adverse events affecting the collateral.
(c)

Covenants which prohibit the borrower

from

making fundamental changes in the business,
structure and management
business.
a

of the borrower's

Covenants of this category include

prohibition

against

liquidation,

merger I

consolidation, a prohibition against liquidation or sale of all or substantially all the
assets,
new

a prohibition against entering into

lines

existing
against

of

business

lines

of

or

discontinuing

business,

material

prohibitions

management

changes,

prohibitions against amendment to articles of
incorporation

or

bylaws

and

prohibitions

against acquiring all or substantially all of
the assets of a third party.
(d)

Covenants
borrower.

restricting

indebtedness

of

the

These types of covenants include

restrictions on amount of indebtedness owed by
borrower, restrictions on indebtedness owed by
the borrower's subsidiaries, restrictions on
guarantees of third party indebtedness by the
borrower, restrictions on lease obligations of
the borrower, a requirement for minimum net
worth,

a

requirement of a minimum ratio of
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tangible

net

worth

to

indebtedness,

a

requirement of a minimum ratio of net income
or cash flow for a defined period to interest
expense on indebtedness.
(e)

Covenants

regarding

the

Liquidity

borrower.

liquidity

covenants

are

expressed in one or more of the
ways:

(i)

capital;
of

maintenance

the
often

following

minimum

working

(ii) maintenance of a minimum ratio

current

(iii)

of

of

assets

to

restriction

liabilities;
liabilities

current
on

liabilities;

maximum

current

(iv) a maximum ratio of current
to

other

financial

attributes

(tangible net worth or tangible net assets);
and (v) a minimum ratio of current assets to
funded debt.
(f)

Covenants requiring the borrower to maintain
its assets.

Asset maintenance covenants may

include a required minimum amount of tangible
assets, a prohibition against selling certain
assets

except

in

the

ordinary

course

of

business, a prohibition against selling assets
below fair market value, a prohibition against
selling or discounting accounts receivables,
and a

requirement that a
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sale of specific

assets be accompanied by prepayment of the
indebtedness to the lender.
(g)

Covenants restricting the borrower's payment
of dividends. investments and other distributions in payments.
are

important

disposition

These types of covenants

to

of

regulate

the

borrower's

income

and

cash

net

generated by its operation.

flow

Covenants of this

type may include a prohibition against loans
to and investments in third parties, a prohibition

against

declaration

and

payment

of

dividends and other payments in respect of
stock,

a prohibition against investments in

excess

of

income,

a

a

specified

prohibition

distributions

percentage
against

of

net

authorizing

of capital stock not payable

within a specified time period, a prohibition
against issuance of shares of preferred stock,
limitations on the payment of salaries and
bonuses,
with

prohibitions

affiliates,

against

restrictions

prepayments of other

transactions
on voluntary

indebtedness,

and re-

strictions on capital expenditures.
(h)

Covenants restricting liens on other assets of
the borrower.

When a lender lends in reliance

on specific collateral,
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this

covenant will

prohibit the borrower from selling such collateral or encumbering such collateral.

In

addition, even though specific collateral may
not be pledged for the loan, the lender might
require a covenant prohibiting the borrower
from creating or incurring liens and encumbrances on its assets.

(i)

Covenants respecting the borrower's right to
deal with collateral.

When specific assets

are taken as collateral for a loan, the lender
may require specific covenants concerning such
collateral.

These types of covenants would

include a prohibition on sale or encumbrance
of

such

collateral,

appraisal

delivery

reports,

requirements,

of

special

further

assurances

periodic
insurance
by

the

borrower to perfect and maintain liens granted
in

favor

of

the

lender,

requirements

to

repair, reconstruct or replace damage or worn
out collateral, requirement that proceeds from
the

disposition

of

the

collateral

or

destruction of the collateral be used to repay
the indebtedness, covenants pertaining to the
relationship

between

collateral

outstanding indebtedness.
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value

and

(j)

Miscellaneous

covenants

of

the

borrower.

Other miscellaneous covenants of the borrower
which may be contained in the loan agreement
would include a covenant regarding use of the
proceeds of the loan,

requirement that the

proceeds not be used for purchase of carrying
of margin stock, a covenant regarding place
and

manner

of

payment

of

the

notes,

a

requirement that borrower indemnify the bank
against losses and pay certain costs and fees,
and

covenants

regarding

compl iance

wi th

covenants contained in other loan or credit
agreements.
(k)

Special covenants of the borrower.
loan,

special

presented.

risks

The

and

lender

In every

features

and

the

are

lender's

counsel must consider the special risks and
features

of a

particular loan

in order to

construct the special covenants which may be
required in connection with a specific loan.
The

lender and

the

lender's

counsel

will

find

that

the

negotiation of the covenants section of the loan agreement may be
burdensome

and

emotional

in

that

covenants

restricting

borrower's business activities may be viewed as inSUlting.

the
The

lender and the lender's counsel must have a strong grasp on the
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borrower's business in order to craft and construct the appropriate
~

language for the covenants to be contained in the loan agreement.

~,

Events

G.

of

Default.

This

section

of

the

loan

agreement lists events, the occurrence of any of which constitutes
a default by the borrower under the loan agreement.

The wording of

default provisions can prove critical and should be prepared and
reviewed carefully by all parties.

The obj ective in drafting

definitions of events of default is to articulate clearly the
circumstances by which the lender should be able to exercise any
one or more of available remedies in seeking repayment of the
indebtedness.
identify the

The drafter of the loan agreement should seek to
types

of

circumstances

indicative

of

a

material

deterioration in the financial condition of the borrower from its
condition

at

the

time

the

loan

was

originally

approved

and

extended.
The occurrence of an event which entitles

the lender to

exercise its remedies should be distinguished from an event or
circumstance with requires the lapse of a specified time period or
the

giving

of notice

("potential default").

or both to become

an event

of

defaul t

The potential default does not entitle a

lender to exercise its rights until such time as it ripens into an
event of default.
perform a

As an example, the failure of a borrower to

covenant could constitute an event of default which

permits the lender to avail itself of its remedies.

However, in

most instances, the borrower is afforded some specified period of
time following the occurrence of such covenant failure within which
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to cure the default (grace period).
not

ripen

into

an

event

of

The breach of the default will

default

until

the

lapse

of

the

applicable grace period.
The event of default section in the loan agreement should
govern and define the events of default for all related documents.
Reference to an event of default in the loan agreement should be
made in all other documents so that a centralized and uniform
default section is applicable to each loan document.
As with the other sections of the loan agreement, the events
of default

section must

particular transaction.

be

crafted to

fit

the

needs

of the

However, the following is a list of events

of default which are typically found in most all loan agreements:
(a)

Failure

by

the

borrower

to

pay principal,

interest or fees when due;
(b)

Failure by the borrower to comply with the
covenants contained in the loan documents;

(c)

Misrepresentation or a breach of warranty by
the borrower;

(d)

The borrower's nonperformance under the terms
and provisions of other agreements;

(e)

Bankruptcy

or

insolvency

of

a

borrower,

guarantor or any subsidiary or a similar party
and actions taken by the borrower in preference of other creditors;
(f)

Failure

of

the

borrower

satisfy monetary judgments;
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or

guarantor

to

(g)

Failure by borrower to comply with ERISA; and

(h)

The occurrence of a material adverse change in
the financial

or business condition of the

borrower or any guarantor.
H.

Remedies.

This section of the loan agreement will

set forth the remedies that are available to the lender upon the
occurrence of an event of default.

The typical remedies found in

a loan agreement include the following:
(a)

Termination

of

a

lender's

commitment

to

advance additional monies under the terms of
t~e

(b)

loan agreement;

An option to declare all or any portion of the

unpaid principal balance, accrued interest and
fees

of

the

borrower

immediately

due

and

payable;
(c)

The exercise of the lender's right of setoff;

(d)

Foreclosure of all liens or the realization
upon any and all collateral pledged to the
lender; and

(e)

Exercise

of

any

and

all

other

rights

and

remedies available at law, in equity or otherwise.
In crafting the remedies provisions as well as the default
provisions of the loan agreement,

lender's counsel must have a

working knowledge of certain bankruptcy concepts affecting the
lender's rights.

Lender's counsel and lender should not lose sight
....

- --
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of the fact that the default and remedies provisions in a loan
agreement, despite being clearly drafted and finely tuned, may be
circumvented in the event of a bankruptcy proceeding by or against
the borrower.
I.

Agency Provisions.

In multi-bank loans, the loan

agreement should include provisions appointing an agent for the
bank group, defining the scope of the agent's duties and responsibili ties,

providing

for

the procedure

for

the

resignation

or

removal of the agent, providing for the governance of action taken
by the bank group, describing rights of the agent to act with or
without authorization or approval of the members of the bank group,
providing for eXCUlpatory and indemnity provisions to minimize the
agent's liability, and confirming independent credit investigation
by each of the members of the bank group.
J.

Miscellaneous Provisions.

This section of the loan

agreement will include provisions which govern the interpretation
and interrelationship of the provisions of the loan agreement.
This section of the loan agreement typically includes provisions
regarding prior oral or written understandings of the parties,
limiting implied waivers by the lender, requiring the borrower to
pay expenses of preparation and enforcement of the loan documents,
setting forth a procedure for the giving of notices under the loan
documents, providing for severability of unenforceable provisions,
prohibiting assignments by the borrowers and permit assignment by
lender, setting forth jurisdictional and venue agreements, setting
forth a usury savings clause and providing for waiver of jury
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trial.

§

This section may also include procedures for alternative

dispute resolution.

~

K.

Definitions.

In order to provide ease of reference

and readability, each loan agreement should include a definition of
those terms which are used repeatedly in the loan agreement.

In

addition, terms used in financial covenants should be defined in
the definition section of the loan agreement.
III. PROMISSORY NOTE.
The

promissory

note

may

take

a

variety

of

forms.

The

promissory note can range from a very simple instrument to one with
a variety of complex provisions.

Normally, promissory notes issued

pursuant

will

to

a

loan

agreement

be

simple

in

nature with

references to the loan agreement for the more complex provisions.
On the other end of the spectrum is the promissory note which, in
the absence of a loan agreement, incorporates and includes many of
the provisions which would otherwise be contained in the loan
agreement.
In its simplest terms,

the promissory note

is

a

written

contract whereby the borrower agrees to repay the loan in accordance with the terms of the note.

To be enforceable the note must

include the following elements:
(a)

The date of the instrument;

(b)

The name of the maker;

(c)

A

~

,

-

~

\

promise by the maker

amount to the payee;
(d)

The name of the payee;
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to

pay a

specific

(e)

A provision as to whether the maker is to pay
interest and the rate of interest which is to
be

paid

and

the

method

of

computing

the

interest; and
(f)

The times and the method of the payment of the
principal and interest under the note.

The

lender

promissory

notes

transferable,

are

should
in

a

be

cognizant

commercial

probably

not

of

the

fact

transaction,

negotiable.

that

while

most
being

Negotiability

is

determined under the provisions of the Uniform Commercial Code.

If

the note meets the strict requirements as set forth in the Uniform
Commercial Code, then the transferee of the note will take the note
free of certain defenses which the maker may have had against the
original holder of the note.

The fact that the note is not

negotiable in accordance with the Uniform Commercial Code does not
mean that the note may not be transferred.

Thus, a non-negotiable

note may be transferred to a third party by the original holder but
the

transferee would take

the note subject to

any

defenses which the maker has against the original holder.
will

not

be

transferable· if

it

contains

a

claims

or

The note

provision

which

specifically prohibits the holder from transferring the note to a
third party.
If not included in a loan agreement, the note should set forth
the amount and due dates of the payments of both principal and
interest.

If a loan agreement is not utilized, those provisions
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discussed in section II.B. above regarding interest rates, should
be included in the promissory note.
If the lender desires to calculate interest using a method
other than the 365 day year method, the note must specifically so
state. Typically, the lender will use a 360 day year.
Any charges to be paid by the maker for late payment of
principal and/or interest should be specifically set forth in the
note.

The calculation of such late charges and the method and time

of payment must also be designated in the note.
The note should contain a specific provision specifying events
of default.
note,

If a loan agreement is utilized in conjunction with a

the note should specifically refer to the comprehensive

events of default contained in the loan agreement and specify that
the occurrence of any such events also constitutes a default under
the note.

In conjunction with the default provision, the note must

specifically state that upon the occurrence of an event of default,
at the lender's option, the entire outstanding principal balance
and all

accrued and unpaid

interest on the note shall become

immediately due and payable without demand or notice.
If the note is made by multiple makers,

the note should

specifically provide that the makers are "jointly and severally
liable" for the payment of all principal and interest under the
note.
While not specifically required, it is advisable to reference
the

collateral

and

the

repayment of the note.

collateral

documents

which

secure

the

The note should contain a waiver by the
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makers

of,

among other things,

presentment,

demand,

notice of

dishonor, protest, notice of nonpayment and all other notices to
which the makers may be entitled.

If multiple makers execute the

note, the note should contain a specific provision permitting the
lender to release anyone or more of the makers without affecting
the liability of the remaining makers under the note.
IV.

SECURITY AGREEMENT AND UNIFORM COMMERCIAL CODE FINANCING

STATEMENTS.

The security agreement must be in writing, must evidence a
present intention to grant a security interest, must contain a
description of the collateral sufficient to identify it and must be
signed by

the

debtor.

KRS

355.9-203.

In

addition,

if

the

collateral includes crops, oil, gas or minerals, and/or timber to
be cut, the security agreement must also include a description of
the subject real property.

KRS 355.9-203.

While the debtor is normally deemed to be the borrower, if the
collateral is being pledged by a person or entity other than the
borrower,

the debtor for purposes of the enforceable security

agreement, is the entity or individual who owns the collateral.
The

lender

and

lender's

counsel

should

pay

particular

attention to describing the collateral to be pledged under the
security agreement.

Kentucky case law appears to enforce stringent

requirements with respect to the description of collateral to be
contained in security agreements.
KRS 355.9-204 permits the security agreement to secure future
or other indebtedness owed to the lender.
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Thus, by using a future

or other indebtedness clause in its security agreement, the lender
can collateralize other loans whether then existing or thereafter
created.
~~-----

If the security agreement is not executed in conjunction with
a loan agreement, the security agreement should contain similar
representations and warranties as required in the loan agreement
(see discussion under Section II above).

If not contained in the

loan agreement, the security agreement should include provisions
requiring the collateral to be insured.

The lender should be named

as loss payee under such policies of insurance.

If not required

under the loan agreement, the security agreement should provide
that the debtor will keep the collateral in good condition and free
from liens and other encumbrances.

The lender should be permitted

to perform certain of the debtor's obligations under the security
agreement, without obligation to do so.
fails

to

obtain and maintain

For example, if the debtor

insurance,

the

lender should be

permitted to obtain such insurance and charge same back to the
debtor.
If the security agreement is executed in conjunction with a
loan

agreement,

and provided

the

loan

agreement

contains

the

comprehensive default section as suggested in section II above, the
security agreement should provide that the occurrence of an event
of default under the loan agreement constitutes an event of default
under the security agreement.

If the security agreement is not

executed

a

in

conjunction

with
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loan

agreement,

the

security

agreement or the related note should contain the comprehensive
default section as suggested in section II above.
The security agreement should include an expansive remedy
provision.

The

remedies

provision

should

include,

without

limitation, the right of the secured party to declare all obligations secured by the security agreement to be immediately due and
payable upon the occurrence of an event of default as well as the
right of the secured party to exercise any and all other rights and
remedies that are available at law or in equity.
The security interest created by the security agreement is
virtually

worthless

unless

the

security

interest

is

properly

perfected in accordance with the terms of the Uniform Commercial
Code.

Except

in

Commercial Code,

certain

instances

described

in

the

Uniform

the security interest created by the security

agreement is perfected by the filing of a financing statement.

The

financing statement gives notice that the lender has a security
interest in the collateral described in the financing statement.
The financing statement does not create the security interest.
The financing statement when properly filed perfects those
security interests created by the security agreement which can be
perfected by the filing of a

financing statement.

Perfection

permits the security interest to be enforceable against third
parties.

IIi addition, the security interest once perfected will be

superior

to

all

unperfected

security

interests

and

security

interests perfected after the filing of the financing statement.
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While

i§

this

discussion will

be

limited to perfecting the

security interest by the filing of the financing statement, the

~\

lender and the lender's counsel should note that security interests
in certain types of collateral may be perfected by means other than
the filing of a financing statement and that in certain instances,
security

interest

in

collateral

can

be

perfected

solely

by

possession.
i

The legal requirements for a financing statement are set forth
at KRS 355.9-402:
(a)

The financing statement must be signed by the
debtor;

(b)

The financing statement must set forth the
address of the secured party and the mailing
address of the debtor;

(c)

The financing statement must contain a statement indicating the types or describing the
i

items of the collateral; and
(d)

If the financing statement covers crops or
fixtures, the financing statement must include
a description of the real estate.

If

the

financing

security

statement,

agreement

meets

the

the security agreement

requirements
can

of

serve as

a

the

financing statement.
As noted above,

the financing statement must not only be

executed but must be filed in the proper office.

In mUlti-state

transactions, the determination of which state or states to file

r~
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the financing statement is very complex.
be limi ted to a
statement

in

The discussion below will

determination, of where to file the financing

the Commonweal th

of

Kentucky,

assuming that

the

transaction will be governed by the Uniform Commercial Code as
adopted in the Commonwealth of Kentucky.
The general rule is that the financing statement should be
filed in the county of the debtor's residence if the debtor is a
resident of Kentucky or in the Office of the Secretary of State of
Kentucky if the debtor is a nonresident.

KRS 355.9-401.

The

determination of the debtor's residence is to be made in accordance
with KRS 355.9-401(5).
V.

MORTGAGE.

If the collateral being pledged for a particular loan includes
real estate, a mortgage should be prepared, executed and recorded.
The statutory requirements of a mortgage in Kentucky are set forth
below:
fa)

The county, state of residence and post office
address of the mortgagee must be stated in the
mortgage (KRS 382.430);

(b)

The date of the obligations secured and the
maturity date of the obligation secured must
be set forth in the mortgage (KRS 382.330);

(c)

If

the

mortgage

is

to

secure

a

revolving

credit, the mortgage should specifically set
forth that the obligation secured is a revolving credit and the maximum amount that may be

~--
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--

outstanding under the revolving credit at any
~

time (KRS 382.385);

~'

(d)

If the mortgage is to secure future loans to
the mortgagor, the mortgage must specifically
disclose

that

the

mortgage

secures

future

loans and set forth the maximum amount of such
future loans (KRS 382.520);
(e)

If the mortgage

is

to

secure construction

financing, the mortgage must include a statement that the mortgage is taken to secure a
loan

made

for

improving

or

the

purpose

adding

to

a

of

erecting,

building

(KRS

376.050);
(f)

The mortgage must include the name and address
of the individual who prepared the mortgage
and shail be manually signed by the preparer
(KRS 382.335);

(g)

The

signature

of

the

mortgagor

must

be

properly acknowledged;
(h)

The mortgage must be recorded in the county
clerk's office in which the greater part of
the

mortgaged

property

is

located

eKRS

382.110); and
(i)

The

legal

property

description

must

include

of
a

the

mortgaged

reference

to

mortgagor's source of title (KRS 382.110);
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the

In addi tion to the provisions noted above,
typically includes:
mortgagor

as

to

representations and warranties

(a)

the

the mortgage

title

of

the

mortgaged

of the

property;

(b)

restrictions against selling, transferring or further encumbering
the

real

property,

(c)

provisions

requiring

maintenance

insurance, (d) default provisions, and (e) remedy provisions.
again,

of
Once

many of these provisions may be contained in the loan

ag-reement and the mortgage should simply cross-reference such
provisions.
It

should

be noted that

the mortgaged

mortgage will typically include fixtures.

property under

a

The mortgage may act as

a fixture filing if the mortgage specifically states that it is a
fixture filing and otherwise meets the requirements of a fixture
financing statement.
VI.

MISCELLANEOUS DOCUMENTS.

Depending

upon

the

structure

of

the

transaction,

other

miscellaneous documents may be required in connection with the
credit

facilities

established by the

lender

in

favor

of

the

borrower.
The lender may require that a

third party guarantee the

payment and performance of the borrower's obligations under the
loan documents.

Such an arrangement will necessitate the execution

and delivery of a guaranty agreement.

The guaranty agreement

should clearly specify the obligations which are guaranteed and
should provide immediate recourse to the guarantor for the entirety
of the obligations guaranteed.

This right of recourse should be
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immediate and without need to pursue rights against the primary
obligor or any other party.

The guaranty agreement should contain

provisions which permit the lender to administer the loan in the
ordinary course without the need to constantly obtain modifications
or re-execution of the guaranty agreement.

The guarantors should

consent in advance to all terms. and agreements theretofore or
thereafter made by the borrower with the lender.

The lender should

be permitted, from time to time, to renew, extend or modify the
terms of the guaranteed obligations or any instrument or agreement
evidencing

same

without

the

consent

of

the

guarantor.

The

guarantor should waive notice of the present existence or future
incurring of any of the defined obligations or any terms or amounts
thereof or any change therein.

If the guaranty agreement is

executed by multiple guarantors,

the guaranty agreement should

specifically state that the guarantors are jointly and severally
liable and that the obligation of each guarantor is absolute and
unconditional and exist independently of the presence, absence, or
modification of any of the rights which the lender may have with
.respect to any other guarantor.

The guaranty agreement should

specifically permit the lender to exchange, release or surrender
the primary obligor or any guarantor, or any collateral, or waive,
release or subordinate any security interest in whole or in part
that has been pledged for the guaranteed obligations •. The guaranty
agreement should specifically provide that it is a guarantee of
payment and not of collection.
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In addition,

in Kentucky,

the

guaranty

agreement

should

comply

with

the

provisions

of

KRS

371.065.

If the collateral includes a tenant's pledge of its interest
in and to

a

leasehold

interest under a

lease

agreement,

documentation must include a leasehold mortgage.
mortgage typically will mirror a

the

The leasehold

fee simple mortgage with the

exception that the mortgaged property will include the mortgagor's
interest in the leasehold estate in and to the real property.
lease

agreement

to

which

pertains must be recorded.

the

mortgagor's

leasehold

The

interest

In addition, the lender should obtain

a consent and attornment agreement from the landlord under the
lease agreement being mortgaged.
If stock of a corporation is being pledged as collateral for
the loan, then the loan documentation will include the preparation,
execution and delivery of a stock pledge agreement.

The stock

pledge agreement should be executed and delivered by the record
owner

of

the

stock.

The

lender

should

obtain

and maintain

possession of the original stock certificates evidencing the shares
pledged by

the

stockholder.

The possession

of

the

original

certificates will perfect the lender's security interest in and to
the stock.

As a precautionary matter, the lender should also file

a Uniform commercial Code Financing statement listing the stockholder as debtor and describing the stock which has been pledged.
The Uniform commercial Code Financing statement should then be
filed in the proper office.
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If the loan is secured by mortgage lien in and to an office
building or other mUlti-tenant facility,

the loan documentation

should include an assignment of the borrower's interest in and to
all of the leases of all tenants occupying the premises.

The

assignment of leases should be recorded in the office of the county
clerk where the

facility

is

located.

In addition,

the

loan

documentation should also include estoppel certificates from each
of the

tenants whereby the tenants

consent and

agree

to

the

assignment of the leases and agree to attorn to the lender or any
subsequent owner of title to the facility.
If the borrower has incurred other indebtedness which the
lender desires to be subordinated to the loan made by the lender to
the borrower, then the loan documentation should also include a
subordination agreement whereby the holder of such other indebtedness agrees that its indebtedness will not be repaid until payment
in full of the indebtedness owed by the borrower to the lender.
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SECTIONM
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Recent
I.

Developments

In

Arbitration

The Federal Arbitration Act - 9 U.S.C. §1 et
A.

Three parts.
1.

Chapter 1 - 9 U.S.C. §§1-16:

2.

Chapter 2 - 9 U.S.C. §§201-208:
Implementing the 1958
Convention on the Recognition And Enforcement Of Foreign
Arbitral Awards.

3.

B.

~.

General ProvisiohS.

a.

Does "not" apply to an "agreement or award arising
out of such a relationship ['commercial'] which is
entirely between citizens of the United States .
unless that relationship involves property
located abroad/ envisages performance or enforcement abroad/ or has some other reasonable relation
with one or more foreign states."

b.

A corporation is deemed a U.S. citizen if it is
incorporated or has its principal place of business in the U.S.

Chapter 3 - 9 U.S.C. §§301-307:
Implementing the 1975
Inter-American Convention on International Commercial
Arbitration.

When Arbitration Clauses Enforceable - 9 U.S.C. §2.
"A written provision in any maritime transaction
or a contract evidencing a transaction involving
commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction/ or the refusal to perform the whole or any
part thereof/ or an agreement in writing to submit
to arbitration an existing controversy arising out
of such a contract/ transaction/ or refusal, shall
be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the
revocation of any contract."

C.
§10 (a) .

Standards for setting aside arbitrator's award -
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9 U.S.C.

D.

1.

"the award was procured by corruption, fraud, or undue
means."

2.

"there was evident partiality or
arbitrators, or either or them."

3.

"the arbitrators were guilty of misconduct in refusing
to postpone the hearing, upon sufficient cause shown, or
in refusing to hear evidence pertinent and material to
the controversy; or of any other misbehavior by w4ich
the rights of the party have been prejudiced."

4.

"the
arbitrators
exceeded
their
powers,
or
so
imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted was not
made."

corruption

in the

"Act of State" not a defense to arbitration - 9U.S.C. §15.
1.

"Enforcement of arbitral agreements, confirmation
of arbitral awards, and execution upon judgments
based on orders confirming such awards shall not
be refused on the basis of the Act of State doctrine."

2.

Added in 1988.

3.

"Act of State" doctrine has been described by the U.S.
Supreme Court as a rule of decision (rather than a
mandate of the constitution or of international law)
that precludes examining: into a foreign nation's act on
its own soil.
See First Nat'l City Bank v. Banco
National de Cuba, 406 U.S. 759 (1972).

Pub. L. 100-699, §1, 102 Stat. 3969.

F
!--

~
~

II.

Two Important Recent U.S. Supreme Court Cases.
A.

Allied-Bruce Terminix Companies. Inc. v. Dobson, 63 U.S.L.W.
4079, 1995 U.S. LEXIS 689 (No. 93-1001) (1/18/95).
1.

Court held that, under the Federal Arbitration Act, the
state of Alabama could not pass legislation invalidating
an arbitration clause in a contract between a termite
extermination company and an individual consumer.

2.

The Alabama Supreme Court considered the Federal
Arbitration Act to be inapplicable because the connecM -2

tion between the termite contract and interstate
commerce was too slight. In the Alabama Supreme Court's
view, the FAA applies to a contract only if "at the time
[the parties entered into the contract] and accepted the
arbitration clause,
they contemplated substantial
interstate activity."
The Alabama Supreme Court
concluded that this test had not been met.
3.

The Supreme Court decided that the Alabama court's test
for when the Federal Arbitration Act applies was much
too narrow. Writing for the 7 Justices in the majority,
Justice Stephen J. Breyer held that the scope of the Act
extends to the limits of Congress' power to legislate
concerning interstate commerce and over admiralty.
Thus, the Federal Arbitration Act will apply if the
transaction to which the contract applies "in fact
involvers] interstate commerce."

4.

The Supreme Court identified several facts which
supported a finding of interstate commerce
the
"multistate nature of Terminix and Allied-Bruce, [and
that] the termite-treating and house repairing material
used by Allied-Bruce in its (allegedly inadequate)
efforts to carry out the terms of the Plan, came from
outside Alabama."

5.

In the Court's concluding remarks, Justice Breyer
directed that states must treat arbitration clauses just
like they would treat any other section of a contract.
"What states may not do is decide that a contract
is fair enough to enforce all its basic terms price, services, credit - but not fair enough to
enforce its arbitration clauses," wrote Justice
Breyer.
The Federal Arbitration Act "makes any
such state policy unlawful, for that kind of
policy would place arbitration clauses on an
unequal foot."

B.

Mastrobuono v. Shearson Lehman Hutton. Inc., 1995 U.S. LEXIS
1820 (No. 94-18) (3/6/95) (8-1).
1.

Securities contract specified that New York law would
govern and also provided for arbitration. New York does
not permit arbitrators to award punitive damages.
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2.

U. S. Supreme Court held that Federal Arbitration Act
would not permit New York state law from preventing
arbitrators from awarding punitive damages if the
parties intended to allow arbitration of punitive
damages claims.

3.

Court held that parties did not, by choosing New York
law, intend to waive claims for punitive damages.
a.

arbi tration clause which referred "all disputes"
to an arbitration whose arbitration rules allowed
any form of "remedy or relief" which is "just and
equitable" would include an award of punitive
damages in an appropriate case.

b.

"Agreements
strued. "

c.

Court also cited to Rule 21 (f) (4) of the NASD
Rules of Fair Practice which reads:
"No agreement
[between a member and a customer] shall include
any condition which.
. limits that ability of a
party to file any claim in arbitration or limits
the ability of the arbitrators to make any award."
(1)

d.

4.

to

arbitrate

are

generously

con-

However Rule 21(f) (4) was not in effect at
the time the parties' agreement was entered
into.

Court also cited Restatement (Second) Contracts
§206 (1979) requiring that an ambiguous contract
be construed "against the interest of the party
that drafted it."

Court upheld arbitration award of $159,327 in actual
damages and $400,000 in punitive damages.

III. The Kentucky Uniform Arbitration Act - KRS Chapter 417.
A.

When Arbitration Clauses Enforceable - KRS 417.050.
"A written agreement to submit any existing
controversy to arbitration or a provision in
written contract to submit to arbitration any
controversy thereafter arising between the parties
is valid, enforceable and irrevocable, save upon
such grounds as exist at law for the revocation of
M-4

'"''

This chapter does not apply to
any contract.
agreements between employers and employees or
between their respective representatives and does
not apply to insurance contracts. IT
B.

C.

Standards for a court to set aside an arbitrator's award KRS 417.160(1).
1.

"award was procured by corruption, fraud or other undue
meansi"

2.

"evident partiality by an arbitrator appointed as a
neutral or corruption in any of the arbitrators or
misconduct prejudicing the rights of any partYi"

3.

lTarbitrators exceeded their powersi"

4.

"arbitrators refused to postpone the hearing upon
sufficient cause being shown therefor or refused to hear
evidence material to the controversy or otherwise so
conducted the hearing, contrary to the provisions of KRS
417.090, as to prejudice substantially the rights of a
partYi lT or

5.

"There was no arbitration agreement and the issue was
not adversely determined in proceedings under KRS
417.060 and the party did not participate in the
arbitration hearing without raising the objectioni but
the fact that the relief was such that it could not or
would not be granted by a court is not ground for
vacating or refusing to confirm the award. IT

Standards for a court to modify an arbitrator's award - KRS
417.170(1).
1.

"an evident miscalculation of figures or an evident
mistake in the description of any person, thing or
property referred to in the awardi"

2.

"arbitrators have awarded upon a matter not submitted to
them and the award may be corrected without affecting
the merits of the decision upon the issues submittedill
or

3.

"award is imperfect in a matter of form, not affecting
the merits of the controversy."
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IV.

Recent Kentucky Cases.
A.

Old Mason1s Home of Kentucky, Inc. v. Courtney W. Mitchell
d/b/a Collaborative One Architects, 1995 Ky.App. LEXIS 15
(1/27/95) (McDonald, Emberton, and Huddleston, JJ.).
1.

Court affirmed vacating an arbitration award based upon
the statute of limitations where arbitration agreement
contained the following provision:
116.2 In no event shall the demand for arbitration
be made after the date when institution of legal
or equitable proceedings based on such claim,
dispute or other matter in question would be
barred by the applicable statute of limitations. 11

B.

V.

Lombardo v.
Investment Management And Research,
Inc.,
Ky.App., 885 S.W.2d 320 (9/9/94) (Combs, Dyche, and Gardner,
JJ.) .
1.

Court refused to set aside an arbitration award even
though the Appellant claimed not to have received formal
notice of the arbitration hearing.

2.

Appellant had actual notice that a hearing would be
scheduled, failed to pick up certified mail containing
the hearing notice, and failed to follow proper procedures to reschedule hearing when he actually learned
about the hearing a few days prior to the hearing.

3.

liThe issue of whether notice was effected is a procedural matter which is relegated to the arbitrator. 11

4.

liThe settlement of disputes by arbitrators is favored in
the law of this Commonwealth. Generally, much latitude
and deference are accorded to an arbitration decision.
It will not be disturbed by the courts merely because it
was unjust, inadequate, excessive or contrary to law. 11

5.

Court did acknowledge that IIthere are cases where equity
demands intervention by the courtsll but did not provide
examples.

KRS 336.700(2).
A.

Enacted in 1994 and a part of Title XXVII of the KRS relating
to IILabor And Human Rights. 11
M-6

B.

The statute provides:
"Notwiths,tanding any provision of the Kentucky
Revised Statutes to the contrary, no employer
shall require as a condition or precondition of
employment that any employee or person seeking
employment.
. arbitrate.
. any existing or
future claim, right or benefit to which the
employee or person seeking employment would otherwise be entitled under any provision of the Kentucky Revised Statutes or any federal law.

C.

D.

who is an "employer"?
1.

"any person, either individual, corporation,
partnership, agency, or firm, that employs an
employee and includes any person, either
individual, corporation, partnership, agency,
or firm, acting directly or indirectly in the
interest of an employer in relation to an
employee."

2.

No minimum employee number threshold.

Who is an "employee"?
1.

E.

VI.

KRS 336.700(1).

KRS 336.700(1).

"any person employed by or suffered
permitted to work for an employer."

or

To the extent that the employment "in fact invol ve [s]
interstate commerce", it is arguable that the Federal
Arbitration Act as interpreted in Allied-Bruce will allow
employers to require arbitration of employee claims despite
KRS 336.700.

Badies v. Bank of America, Cal.Trial (Nov. 22, 1994)

(on appeal) .

A.

Upholding Bank of America's sweeping mandatory arbitration
policy which was implemented by the Bank in 1992.

B.

The case is a blueprint for what issues to be concerned about
and how to implement such a new policy change.

C.

Some Important Issues Addressed:
1.

What language needs to
authorize such a change?
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be

in account

contracts

to

2.

What notice should be given to customers of the change?

3.

How does such a change relate to any "good faith" duties
that a bank may have to its customers?
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I.

INTRODUCTION
A.

B.

RATE OF INTEREST PERMITTED BANKS DEPENDS UPON:
(1)

The ~ of credit extension, e.g., is it a simple
interest loan, short term single payment loan, precomputed interest installment loan, purchase of
dealer paper, manufactured home financing, credit
card or other revolving credit transaction?

(2)

The amount of the credit transaction, ~.g.,
in excess of $15,000?

(3)

The identity of the debtor, ~.g., is the credit
extended to an individual, corporation, business?

(4)

The purpose of the credit tr~nsaction.

(5)

Federal pre-emption of state usury limitations and
applicability of "most favored lender" status.

is it

WHETHER THE CREDIT TRANSACTION FALLS WITHIN ONE OR MORE
OF THE FOREGOING CHARACTERISTICS DETERMINES WHETHER THE
INTEREST RATE IS CONTROLL~D BY
(1)

KRS 360.010 - Fixing the "legal" and "contract" rate
of interest in Kentucky.

(2)

KRS 360.025 and 360.027 - Removing the defense of
usury from corporations and certain limited partnerships and business trusts.

(3)

12 USC 85 - Authorizing national banks to charge
interest at the greater of the amount permitted by
the laws of the state where the national bank is
located or 1% in excess of tne discount rate, i.~.,
"most favored lender" status.

(4)

KRS 287.214 - Authorizing Kentucky state banks to
charge interest on contracts or obligations of
$15,000 or less at any rate permitted national banks
by the laws of the United States.

(5)

12 USC 1831d - Permitting state insured banks to
charge the same rate as national banks under 12 USC
85.

(6)

Sec. 501 of the Depository Institutions Deregulation
and Monetary Control Act of 1980 - Pre-empting state
usury laws on certain real estate and mobile home
loans.

(7)

Regulations of the Federal Home Loan Bank Board (12
CFR 590) - Implementing Sec. 501 of the 1980 Act.
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(8)

KRS 287.215 - Fixing rates on discount and add-on
installment loans.

(9)

KRS 287.710 to 287.770 - Relating to banks credit
card and other revolving credit plans.

(10) KRS 371.210 to 371. 330 .and KRS 190.090 to 190.140 Relating to retail installment contracts covering
consumers goods and motor vehicles.
(11) KRS 360.150 - Relating to manufactured home financing transactions.
II.

GENERAL USURY STATUTE (KRS 360.010).
A.

STATUTORY RATES
(1)

Legal Rate - 8% per annum

(2)

Contract Rate -

(3)

B.

(a)

If original principal amount is $15,000 or less
- the lesser of 19% or 4% in excess of the
discount rate (11% at March 10, 1989).

(b)

If original principal amount is more than
$15,000 - any rate if agreed to in writing.

Minimum Interest - $10 "if the legal interest does
not account to that sum."

LOANS NOT SUBJECT TO KRS 360.010 LIMITATIONS.
(1)

Loans of more than $15,000 (KRS 360.010). Duff v.
Bank of Louisville & Trust Co., Ky., 705 S.W.2d 920
(1986).

(2)

Loans to corporations, limited (but not general)
partnerships and business trusts - other than a
limited partnership or business trust, the principal
asset of wh.ich is a one or two-family dwelling (KRS 360.025 and 360.027).

(3)

Individual guarantors of corporate, limited partnership or business trust loans may not plead usury
as a defense, E 'Town Shopping Center, Inc. v.
Lexington Finance Co., Ky. App., 436 S.W.2d 267
(1969).

(4)

Lines of credit and Master Notes over $15,000
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The Attorney General has indicated that a "master
note" device is basically a line of credit and that
the actual amount advanced to the borrower under the
line of credit or master note determined the
applicable rate of interest under KRS 360.010.
Thus, if a borrower executes a master note for
$16,000 but" is advanced only $8,000 at the time of
executing the note, the maximum interest rate is 4%
above the "discount rate," or 19%, whichever is
less. See OAG 79-169 (March 12, 1979).
A contrary position is arguable where the future
advances will exceed $15,000 and are obligatory and
not discretionary with the bank.
C.

LOANS ($15,000 OR LESS) SUBJECT TO KRS 360.010
(1)

Computation of Interest:
The general view is that the "per annum" interest
rate limitation in KRS 360.010 requires use" of
either the 365/365 or 360/360 method of computation
when a loan of $15,000 or less is involved. Use of
the 365/360 method has been held usurious if the
maximum rate of interest is charged.
American
Timber & Trad. Co. v. First Natl. Bank of Oregon,
511 F.2d 980 (9th Cir. 1973).
If the original
principal amount exceeds $15,000, use of the more
favorable 365/360 method should be specifically
agreed to by the borrower in writing by, for
example, describing the computation method in the
note.

,~

(a)

365/365:
Under this method, the rate of
interest is divided by 365 to produce a daily
interest factor. The number of days that the
loan is outstanding is then multiplied by this
daily interest factor.
Under this method, a
different amount of interest is charged for
months of different lengths.

(b)

360/360:
Under this method, each month is
treated as having 30 days. Thus, interest for
each month is the same.
However, for a
calendar year, the interest is exactly the same
as that calculated by using the 365/365 method.

(c)

365/360: This method is a combination of the
first two: the interest rate is divided by 360
days (30 days for each month) to create a daily
factor.
The number of days that "a loan is
outstanding is then multiplied by this daily
factor." Thus interest charged for months of
different lengths is different and interest"
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charged for a calendar year is greater than
interest charged under either the 365/365 or
360/360 method.
(2)

Determination of Interest.
Amounts paid to ando'retained by a bank which has the
effect of increasing the bank's "yield" will be
considered "interest" for usury purposes.
Thus,
"points 1' , "stand-by", commitment, loan fees or other
sums paid to a bank, however, denominated, will be,
in my judgment, deemed "interest" for usury limit
computations.
See union Cent. Life Ins. Co. v.
Edwards, 219 Ky. 748, 294 S.W. 502 (1927); Commonwealth Farm Loan Co. v. Caudle, 203 Ky. 761, 263
S.W.2d 24 (1924).

(3)

Closing Costs and other Fees.
(a)

Closing costs paid to third parties permitted,
title search,
appraisal and titie
insurance fees, cf. Palmer v. Bank of Louisville & Trust Co., Ky. App., 682 S.W.2d 789
(1985) ;

i.g.,

(b)

Moreover, at common law, a bank could, in
addition to interest at the maximum rate,
properly charge its borrower with the necessary, reasonable expenses incident to the loan
without being guilty of usury. Such expenses
included the cost of ascertaining whether the
security offered.was adequate, title examination costs, appraisals, recording fees and the
expenses of preparation of the loan and
security documents. Union Cent. Life Ins. Co.
v. Edwards, 219 Ky. 748, 294 S.W. 502 (1927),
supra., Ashland Nat. Bank v. Conley, 231, Ky.
844, 22 S.W.2d 270 (1929);

(c)

In like manner, fees imposed for the privilege
of prepaying a debt are not deemed to be
usurious, Hamiltonv. Kentucky Title Savings
Bank & Trust Co., 159 Ky. 680, 167 S.W. 898
(1914) ; Webb v. Southern Trust Co., 227 Ky. 79,
11 S.W.2d 988 (1928); and

(d)

Although the Kentucky courts have never ruled
on the status of a "late charge," the Kentucky
Department of Financial Institutions has
historically taken the position that such
charges are in the nature of liquidated damages
and are permitted so long as they are reason~
ably related to the expenses incurred by the
lender. June 16, 1981, Letter of Ronda S. Paul
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to William H. Mohr. The Departme~t is also of
the view that the right to lmpose "late
charges" must be included in the loan documents.
Also see:
April 14, 1970 Memorandum
of E. Frederick Zopp, General Counsel to the
Department of Banking, to Executive Management
of [Various] Financial Institutions, pg. 3,
item 8 ("Kentucky statutes support"the majority
view that a borrower's default and resulting
late charges do not make a loan usurious") ; OAG
70-276 (May 6, 1970) (tl.
[I]f the consideration is for services actually rendered
to the borrower and the agreement for services
is made in good faith, and is not a cloak to
conceal usury, the transaction is not an
usurious loan. tI )
. (4)

Discounting Notes highest rate.

interest

in advance

at the

(a)

KRS 287.180 (1)
notes.

empowers banks to "discount"

(b)

Permitted for "short-term paper".
See:
Bablett v. Deposit Bank of Carlisle, 122 Ky.
324,92 W.W. 283 (1906); Schultz v. Providence
Loan Ass'n., 289 Ky. 25, 157 S.W. 2d 736
(1941); Newell v. National Bank of Somerset,
75 Ky. (12 Bush) 57 (1876); Warren Deposit Bank
v. Robinson's Adm'rs'., 18 Ky. L.R. 78, 35 S.W.
275 (1996); 57 ALR 2d 633-674, "Taking or
Charging Interest in Advance as Usury"; Evans
v. National Bank of. Savanna, 251 U.S. 108
(1919) •
What is "short term paper" is an open question.
See November 12, 1981 Memorandum for Ronda
Paul, Attorney for Department of Banking, to
all Examiners ("The Departmental position is
that short-term (one year or less) notes may
be discounted even though the resultant Annual
Percentage Rate (APR) would be greater than the
rate allowed by KRS 360.010.")

(5)

Penalties (KRS 360.020)
(a)

If an usurious rate of interest is knowingly
charged, the entire interest is forfeited.

(b)

Where a greater rate of interest has been paid,
the debtor may, if the action is brought within
two years from the time the usurious transaction occurred, recover twice the amount of
interest paid.
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D.

RENEWAL (EXTENDING THE TIME OF PAYMENT) OF LOANS.
(1)

Position of Department of Financial Institutions
(a)

If a $15,000 or less fixed-rate loan is renewed
and the maximum rate permissible under KRS
360.010 has changed (either increased or
decreased) since the loan was made, the renewal
is viewed as a new contract and the decreased
maximum rate must be used.
(Similarly, any
increased maximum rate may be used.) See June
26, 1984 Memorandum from Ballard W. Cassady,
Jr., Commissioner.
Example: Bank makes a 6-month $10,000 loan to
X at 11% , which is 4% above the discount rate
of 7%.
six months later, the loan is renewed
(i.e., the time of payment is extended for an
additional six months) and the discount rate
has decreased to 6 1/2%. The maximum rate of
interest which may be charged is 10 1/2%.

(b)

(2)

If a bank makes a demand loan of $15,000 or
less bearing interest payable in installments
at the maximum rate permitted by KRS 360.010
at the time the loan is made, it is required
to reduce the interest rate on such loan on the
next succeeding interest installment payment
date after a decline in the maximum interest
rate permitted under KRS 360.010 - notwithstanding the fact that the bank has not
demanded payment of the loan's principal. This
conclusion is apparently on the basis that a
demand loan bearing interest payment in
installments is in some manner "continued" or
"renewed" on every interest payment date.

Changes in usury law. Although there apparently is
no Kentucky decision directly on point, where the
"renewal" only extends the time of payment of the
original note and makes no change in the principal
thereof or in any of its other terms, a strong
argument can be made that the rule in Kentucky is
that the rate of interest originally agreed to
between the parties may continue to be charged on
the basis that:
(a)

It is long been established that a note bearing
lawful interest at the time it is entered into
is not made usurious by a subsequent change in
the law reducing the permitted rate of
interest. See Lee v. Davis, 8 Ky. 397, 1 A.K.
Marsh. 397 (1818); Jump v. Johnson, 12 Ky. Law
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Rep. 100, 13 S.W. 843 (1890); Abner v. York,
19 Ky. Law Rep. 643, 41 S.W. 309 (1897); Mix
v. Fidelity Trust & Safety Vault Co., 103 Ky.
77, 44 S.W. 393 (1898); Holland v. Holman, 21
Ky. Law Rep. 105, 50 S.W. 1102 (1899); Curry
v. Adams' Adm'r., 22 Ky. Law Rep. 256, 57 S.W.
8 (1900); Foard v. Grinter's Ex'rs, 14 Ky. Rep.
5, 18 S.W. 1034 (1892); Mastin v. Cochran's
Ex'rs., 24 Ky. L. RE;P. 712, 76 S.W. 343 (1903);
4 ALR 2d 932, 935.
(b)

(3)

Where a note is given merely in renewal for
another note and not in payment, the renewal
does not extinguish the original debt or in any
way change the debt except for postponing the
time of payment, even though the first note is
surrendered. See Cantrell Construction Company
v. Carter, 418 F.2d 705 (6th Cir. 1969); White
v. Winchester Land Development Corp., Ky. App.,
584 S.W.2d 56 (1979); Georgi v. First National
Bank of Louisville, Ky. App., 557 S.W.2d 442
(1977),
In re Zemansky,
39 F.Supp.
628
(D.C.S.D. Cal. 1941); Dufresne v. Hammersten,
_ _Id. _ _ , 106 Pac.2d 861 (1940).

The Department's second position on the "renewal"
of a demand note appears to be inconsistent with
Mastin v. Cochran's Ex'r., 25 Ky. L. Rep. 712,' 76
S.W. 343 (1903).

III. FEDERAL PREEMPTION - RESIDENTIAL REAL PROPERTY
Sec. 501 of the Depository Institutions Deregulation and
Monetary Control Act of 1980 (Pub. L. 96-221) (codified at 12
U. S. C. 1735f-7 note) provides that state constitutions or laws
limiting the rate or amount of interest, discount points,
finance charges or other charges are preempted and doliot
apply to loans secured by a first lien on:

A.

(a)

"residential real property,"

(b)

"all stock allocated to a dwelling unit in a
residential cooperative housing corporation,"
or

(c)

a "residential manufactured home" so long as
the loan documents contain certain consumer
protection provisions prescribed by regulations.
of the Federal Home Loan Bank Board.

Purpose of Credit Irrelevant. Sec. 501 focuses upon the
of collateral and the priority of the lender's
interest in the collateral. If a first lien is taken on

~
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residential real property, a residential manufactured
home or a dwelling unit in a residential cooperative
housing corporation, the test is met.

B.

(1)

Thus, a corporate loan secured by a first mortgage
on a shareholder's residential real property is
preempted under Sec. 501.

(2)

Similarly, it is not necessary that the loan be a
"purchase money" loan.
So long as the requisite
type of collateral and a first lien interest therein
is obtained, Sec. SOl's preemption provision are
applicable.

,Residential Real Property - is defined in FHLBB Regulations issued under Sec., 501 of the 1980 Act [12 C.F.R.
590.2(f)] as:
fl • • •
real estate improved or to be improved
by a structure or structures designed primarily
for dwelling, as opposed to commercial use."

C.

Not All Charges Preempted.
Sec. 501 only relates to
"interest, discount points, finance charges or other
charges. "
Other provisions of state law, (i. e., laws
limiting prepayment charges, attorney's fees and the
like) are not preempted and will apply to the loan:

D.

"Residential Manufactured Home" Loans. Sec. 501 of the
1980 Act preempts state usury laws with respect to loans
secured by' a first lien on a "residential manufactured
home" (which includes mobile homes) only if the consumer
protection provisions of the FHLBB regulations (12
C.F.R. 590) are complied with. See regulations at pages
B-49 to 55 of the Appendix which contain provisions:
(1)

Covering balloon payments I
late charges and defenses;

(2)

Requiring the creditor to give 30 days prior notice
of any action leading to repossession or foreclosure (except in the case of abandonment or other
extreme circumstances);

(3)

Requiring the creditor, upon repayment in full l to
refund the unearned' portion of any pre-computed
finance charge in an amount not less than the
amount which would be calculated by the actuarial
method (not the "rule of 78 IS) except that t.he
debtor is 'not entitled to a refund which is less
than $1.
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prepayment penal ties,

IV.

"MOST FAVORED LENDER" STATUS
A.

NATIONAL BANKS - 12 U.S.C. 85 grants most favored lender
status to national banks by giving them a choice:

(1)

They may charge interest at the highest rate
allowed by state law to lenders generally in the
state where the bank is located, .i.e., national
banks may "borrow" competing lenders' rates; or

(2)

The may charge interest at 1% over the discount
rate on 90-day commercial paper in effect at the
district federal reserve bank.

See Tiffany v. Bank of Missouri, 85 U.S. (18 Wall.) 409
(1874): Northway Lanes v. Hackley Union Nat. Bank &
Trust Co., 464 F. 2d 855 (6th Cir. 1972); Fisher v.
First Nat. Bank of Chicago, 538 F.2d 1284 (7th Cir.
1976); Fisher v. First Nat. Bank of Omaha, 548 F.2d 255
(8th Cir. 1977); 12 CFR 7.7310(a) - Comptroller of the
Currency, Interpretive Ruling.
B.

KENTUCKY STATE INSURED BANKS - KRS 287.214 and 12 U.S.C.
1831d grant "most favored lender" status to Kentucky
state banks - with KRS 287.214 granting such status
independent of the deposit insurance status of the bank.
See Vanderweyst v. First state Bank of Benson, 425
N.W.2d 803 (Minn. 1988) cert. den. 109 U.S. 369 (1988) the first appellate court decision holding that 12
U.S.C. 1831d (Sec. 521 of the Depository Institutions
Deregulation and Monetary Control Act of 19.80, Pub. L.
96-221)
extended
most favored
lender
status
to
federally-insured state banks.

C.

OTHER PROVISIONS
If a bank "borrows" a competing
lender's rates, it must also comply with other provisions of state law relating to that class of loans that
are material to the determination of the interest rate,
g.g., provisions relating to the amount of the loan, the
term, method of repayment,
delinquency and other
charges, and the like.
See Northway Lanes v. Hackley
Union Nat. Bank & Trust Co., 464 Fed.2d 855 (6th eire
1972); August 11, 1988, letter from Robert B. Serino,
Deputy Chief Counsel, Comptroller of the Currency to Ms.
Linda T. Lowe, Assistant Attorney General of the state
of Iowa.
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V.

"BORROWING" CREDIT UNION AND PETTY LOAN COMPANY RATES.
A.

GENERAL CONSIDERATIONS
Under its "most favored lender" status discussed under
section IV above, a national bank or state insured bank
may, with respect to loans of $15,000 or less, elect to
"borrow" the rates and charges permitted state chartered
credit unions or petty loan companies.
A bank wishing
to do so should obtain competent counsel to advise it
with respect to the technical issues which arise when
"most favored lender" status is sought.
Generally, if
a bank "borrows" the higher rates permitted by KRS
Chapters 290 or 288, it must also comply with the other
provisions of those chapters relating to loan amount,
maturity, methods of payment, delinquency and other
charges, and the like.
The general departmental policy of the Kentucky Department of Financial Institutions "permit[s] use of the
interest rate structure found in both KRS Chapter 288,
the Consumer Loan Company Act, and KRS Chapter 290, the
Credit Union Act." See February 8, 1985 letter of James
M. Baker, General Counsel, Department of Financial
Institutions, to Joseph A. Cleves, Jr.
However, the Department . requires , for examination and
evaluation purposed, that loans made by state insured
banks pursuant to their "most favored lender" status:
"
. be segregated on •
[the bank IS]
books according to the statutes under which
they are made . . . . It is suggested that .
. • [the bank IS] EDP servicer provide a special
numeric coding for this."

B.

CREDIT UNION LOANS AND CHARGES (KRS CH. 290)
(1)

Loan Conditions, Rates and Charges
(a)

A credit union may loan to members for such
purposes and upon such conditions as the
bylaws may provide (KRS 290.425) "Interest
rates on loans shall be determined by the
board of directors, not to exceed two percent
(2%) per month on unpaid balances"
(KRS
290.435).

(2)

Types of Loans
(a)

KRS Ch. 290 does not contain any restrictions
upon the types of loans which a credit union
may make and authorizes the credit union IS
board of directors
to
" (e] stablish the
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policies of the credit union with respect to
the granting of loans and the extending of
lines of credit, including the maximum amount
which may be loaned to anyone (1) member"
[KRS 290.225(4)], with the only limitations
being that (i) a member's loan may not exceed
10% of the credit union's capital and (ii)
aggregate loans secured by first mortgages on
real estate may not exceed 50% of the credit
union's unimpaired capital (KRS 290.465 and
290.505).
(b)

Thus, national and state insured banks in
Kentucky may establish demand, single payment
and simple interest installment loan programs
of $15,000 or less and charge not more than 2%
per month on the unpaid balances of such
loans. In order to conform to the provisions
of KRS Ch. 290, the board of directors of a
bank electing to "borrow"the state chartered
credit union rate should adopt resolutions
es"tablishing "the loan programs, the policies
to be followed in connection with such programs, the interest rates to be charged and
the other conditions to be complied with in
implementing
such
programs
(see
KRS
290.225(4), 290.425, 290.435, 290.465 and
290.505) • since credit union rates can only
be computed on "unpaid balances," it appears
that such programs
cannot include precomputed, add on or discount loans.
The Kentucky Department of Financial Institutions' General Counsel has opined that:
"KRS 290.425 permits a credit union to make
loans for such purposes and upon such conditions as its bylaws may provide. If a bank's
written loan policy permit demand, variable
rate and short-term loans, these loans would
be compatible with KRS 290.425 so long as the
interest rate at no time exceeds two percent
(2%) per month on the unpaid balance."

C.

PETTY LOAN COMPANY LOANS AND CHARGES (KRS CH. 288)
(1)

Amount and Types of Loans:
Petty loan company
licensees are authorized to lend up to $15,000
excluding charges [KRS 288.530(1)].
No scheduled
repayment of such loan may be more than 60 months
and 15 days from the date of the loan if the amount
of the loan is $3,000 or less, or 120 months if the
amount of the loan is more than $3,000, and every
contract of loan must "provide for repayment of the
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amount lent in substantially equal installments at
approximately equal periodic intervals of time"
[KRS 288.580(2)]
Since KRS 288 . 580 (2) does not require that the
equal periodic installments be on a monthly or
other specified period, itc .. would appear that KRS
Chapter 288 loans can be made on a quarterly,
semiannual or other periodic installment basis so
long as such installments are substantially equal
as to amount and time.
If the loan is made on
other than a monthly installment basis, however,
KRS 288.530(5) would appear to limit any deferral
charge on such loans to $. 02 for each dollar of
deferred installment rather than $.02 for each
dollar of the installment times the number of
months which the maturity of the contract is
extended. See "Deferral Charges" discussed below.
On the other hand, the specific provisions of· KRS
288.580(2), requiring that all loans must provide
for repayment of the amount lent in substantially
equal installments, would appear to limit petty
loan companies to installment loans and preclude
them from making demand and single payment loans.
(2)

Permitted Charges:
KRS 288.530(1) authorizes a
petty loan company to charge and receive:
(a)

On loans of $3,000 or less--3% per month on
that part of the unpaid principal balance not
in excess of $1,000 and 2% per month on that
part of the unpaid principal balance exceeding
$1,000 but not exceeding $3,000.

(b)

On loans exceeding $3,000--2% per month on the
unpaid balance of the principal amount of the
loan [§3(1)].

Since KRS 288.530 (1) provides that the foregoing
changes shall "not [be] in excess" of the specified
rates, variable rate loans would appear to be
authorized.
It is understood that the Kentucky
Department of Financial Institutions interpretes
KRS 288.580(2), requiring loan repayments to be in
substantially equal installments, to only require
the repayment of principal in substantially equal
installments.
See August 30, 1982 letter of J.
Rick Jones, Attorney for Department of Financial
Institutions, to David W. Harper, Greenebaum, Doll
and McDonald.
The foregoing charges may either be (1) computed in
advance at the agreed rate on scheduled unpaid
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principal balances of the cash advance on the
assumption that all scheduled payments will be made
when due and then added to the original cash
advance wi th the resulting sum being the face
amount of the note [KRS 288.530(1)]; or (2) at the
option of the petty loan company, computed on the
unpaid principal balance of the loan from time to
time outstanding, [KRS 288.530(b)].
It should be noted that under the first option, the
interest calculation needs to be studied carefully
since it is not the same method as would be
employed if the loan were made under KRS 287.215
(add-on or discount installment loans made by
banks) •
If the charge is computed under the second option
(a) the charge may not be paid, deducted, received
in advance or compounded and must be computed only
on unpaid principal balances for the time actually
outstanding [KRS 288.530(8)]; and (b) no delinquency or deferral charges are permitted:
(3)

Other Charges:
In addition to the foregoing, a
petty loan company is authorized to charge and
collect the following:
(a)

(b)

Closing Costs:
On loans secured by real
estate mortgages, the following costs if they
are not paid to the petty loan company' or to
a person "related" to the company:
1.

Fees or premiums for title examination,
abstract of title, title insurance,
surveyor similarly purposes;

2.

Fees for preparation of a deed, settlement statement, or other documents;

3.

Escrows for future payment of taxes,
including assessments for improvements,
insurance and water, sewer and land
rents;

4.

Fees for notarizing
documents; and

5.

Appraisal fees.

deeds

and

other

Filing Fees and Premiums: Fees for filing and
releasing liens and instruments securing the
loan and premiums for property damage and
credit insurance [KRS 288.530(10)].
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(c)

Delinquency Charges:
If 1/2 or more of any
installment remains unpaid more than seven (7)
days after it is due, a delinquency charge of
$.02 for each dollar of the "scheduled
installment" may be collected for each full
month the installment remains unpaid [KRS
288.530(4)].

(d)

Deferral Charges: If a wholly unpaid installment is deferred one or more full months, a
deferral charge may be collected not exceeding
$.02 for each dollar of the installment so
deferred multiplied by the number of months
the maturity of the contract is extended [KRS
288.530(5)]. However, the number of months by
which the deferral charges is multiplied to
arrive at the total deferral charge cannot
exceed the number of installments which are
due and wholly unpaid or due within 15 days
from the deferral date.

(e)

Rebates: KRS 288.530(6) requires precomputed
charges to be refunded if the loan is prepaid
in full; refund is required for partial prepayments.
Although, KRS 288.530(6) requires
that the refund be of "the portion of the
charges applicable to the full installment
periods following the installment date nearest
the date of prepayment",
KRS 288.530(2)
provides:
"The portion of the charges applicable to any
particular monthly installment period, as
originally scheduled or following a deferment,
shall bear the same ratio to the total
charges, excluding any adjustments made pursuant to sUbsection (3) of this section, as
the balance scheduled to be outstanding during
that monthly period bears to the sum of all
monthly balances scheduled originally by the
contract of loan."
This language appears to be the operational
equivalent of the "rule of 78's" and to sanction rebates on that basis. The Sixth Circuit
has so held.
Maddox v. Kentucky Finance
Company ( Inc.,
Fed. 2d
( 6th Cir.
1984).

(4)

Collateral:
Loans made under KRS Chapter "288 may
be either secured or unsecured.
If secured, any
type of collateral (including first mortgages on
real estate) may be taken as security except that
if the amount of the loan is $3,000 or less only
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second or more inferior real estate mortgages are
permitted.
[KRS 288.580(3)]. KRS 288.570(2) also
permits loans made under KRS Chapter 288 to be
secured by wage assignments so long as the amount
collected from the employer does not exceed 10% of
the amount owed to the borrower for each pay
period.

~~

E

(5)

Insurance:
Under KRS 288.560(1.) as amended, a
petty loan company may request a borrower to insure
tangible property, other than household goods,
offered as security for a loan exceeding $300 and
may also request that life, health or disability
insurance be obtained by the borrower or any two of
them if there are two or more borrowers as additional security for the loan; however, only "one
(1.) policy of life insurance may be written in
connection
with
any
loan
transaction"
[KRS
288.560(2)].
Premiums for such insurance may be
deducted from the loan proceeds and paid to the
insurance carrier [KRS,288.560(3)].

(6)

Maximum Indebtedness:
KRS 288.530(1) prohibits a
petty loan company from spl i tting or dividing a
loan or permitting a borrower to become indebted
"under more than one (1) contract of loan at the
same time" if, as a result, more interest or other
consideration is received by the petty loan company
than would otherwise be permitted by KRS Chapter
288.
Thus, if a' borrower desires to borrow
$10,000, the petty loan company cannot divide the
loan into ten $1,000 loans so as to charge 3% per
month on each; rather, it is limited to a 2% a
month since the loan exceeds $3,000.
Also, KRS 288.530(12) prohibits a petty loan company from charging interest or other consideration
at a rate greater than it would be permitted to
charge if it were not a petty loan company licensee
in any case when the unpaid principal, excluding
charges, exceeds $15,000 at any time on account of
"any loan or loans" from the petty loan company
licensee to the borrower as principal obligator,
guarantor or surety.
This prohibition has the
effect of limiting the maximum principal obligation
of any borrower to a petty loan company to $1.5,000.
To the extent that a Kentucky national or state
bank "borrows" the petty loan company rates in
making loans permitted by KRS Chapter 288, this
prohibition would likewise limit the maximum
principal indebtedness on "petty loan" types of
credit extensions to $15,000.
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VI.

INSTALLMENT LOANS - PRE-COMPUTED INTEREST (KRS 287.215)
A.

B.

C.

INTRODUCTION AND APPLICABILITY
(1)

KRS 287.215 is basically "rate" legislation
authorizing banks to make installment loans with
precomputed ("add-on" or "discount") interest. KRS
287.215 is not limited to "consumer loans"; rather,
it is applicable to all types of credit. .

(2)

Since Duff v. Bank of Louisville & Trust Co., Ky.,
705 S.W.2d 920 (1986), KRS 287.215's applicability
is effectively limited to loans of $15,000 or less
although the statute has no explicit dollar
limitation.

INTEREST RATE AND CALCULATION
(1)

"Add-on". KRS 287.215(1) (a) permits an 8% "add-on"
rate; that is, a rate which does not exceed $8 per
$100 per annum upon the principal amount of the
loan.

(2)

"Discount".
If the loan does not
and 32 days, the "$8 per $100 per
rate can be received (which has
"discounting ll the interest from the
KRS 287.215(1) (b).

exceed 5 years
annum" interest
the effect of
loan proceeds) ~

OTHER PERMITTED CHARGES.
(1)

KRS 287.215 contains very limited language on the
types of other charges which a bank can directly or
indirectly charge, contract for or receive.
They
are:
(a)

An investigation fee equal to the lesser of $1
for each $50 or fraction thereof, or $16, ~S
287.215(2).

(b)

Lawful fees actually paid to a public officer
for filing, recording or releasing any instrument securing the loan, KRS 287.215(2).

(c)

Deiinquency charges, which cannot exceed $.05
for each dollar of each installment more than
10 days late (only one delinquency charge can
be made on anyone installment payment), KRS
287.215(3) .

(d)

Attorney I s fees, which cannot exceed 15% of
the unpaid balance, and court costs; provided
the note is referred to an attorney who is not
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the salary employee of the bank for collection, KRS 287.215(3}.
(2)

D.

In addition to the foregoing charges, the bank may
collect from the debtor or add to principal amount
of the loan, charges for title exam, appraisals and
ti tIe insurance so long as such charges are not
retained by the bank but are, rather, paid to third
parties. Palmer v. Bank of LOuisville & Trust Co.,
Ky. App., 682 S.W.2d 789 (1985).

OTHER PROVISIONS.
(1)

Wage Assignments.
Assignments, pledges or transfers of wages to be earned or paid in the future
are prohibited, KRS 287.215(5).

(2)

First Mortgages on Real Estate. First mortgages on
real estate are prohibited (except Ca) where
created by virtue of a judgment or decree," (b)
first mortgages on unimproved real estate not
exceeding 10 acres, or (c) first mortgages on real
estate on which there is located or to be located
a residential mobile home), KRS 287.215(5).

(3)

Splitting-Up Loans.
A loan cannot be split up or
divided to permit a person to become obligated to
"the bank under more than one loan at the same time
for the purpose of obtaining a greater charge than
otherwise permitted under KRS 287.215.
{See OAG
. 74-304 (April 22, 1974), which takes the position
that a bank cannot have in its loan files two or
more loans at the same time involving the same
person where one of the loans is made pursuant to
KRS 287.215. The fact that the loans were made at
different
times
is
"inconsequential"),
KRS
287.215(6).

(4)

Balloon Payments.
If any payment is more than
twice as large as the average of the earlier scheduled payments, the debtor has the right to refinance without penalty the Ifballoon" payment on
terms Ifno less favorable" to the debtor than the
original loan, KRS 287.215(1) (c).

(5)

Prepayment and Rule of 78's. The borrower has the
right to prepay the loan in whole or in part at any
time.
If the loan is fully prepaid prior to
maturity, a rebate must be made at a rate not less
than in accordance with the Rule of 78's if the
maximum financing charge permitted by the statute
has been taken. If a lesser charge has been taken,
a rebate at not less than a proportional rate must
be made, KRS 287.215(4)
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(a)

(6)

E.

In computing the rebate, a minimum charge of
$10 can be retained to cover acquisition
costs, and where the rebate is less than $1,
no rebate need be made. (Note: the $10 charge
cannot be taken before the Rule of 78's rebate
computation is made. According to the Attorney General, the rebate computation must be
based on the total finance charge.
See OAG
82-260 (April 9, 1982».

Provisions Required in Note. Every note evidencing
a loan under KRS 287.215 must contain the following
information and provisions:
(a)

The original principal amount of the loan
excluding any charge made under KRS 287.215;

(b)

A statement of the total charges for the loan;

(c)

The amount and the date of each installment;

(d)

The date of final maturity; and

(e)

An agreement that the debtor may repay the
loan in whole or in part at any time, and that
if the loan is paid in full before final
maturity, the debtor will receive a refund of
the unearned portion, KRS 287.215(7).

(7)

Copy to Debtor.
At the time of the loan, the
debtor must receive either a copy of the note or
astatement of the transaction containing the provisions and information required to be contained in
the note, KRS 287.215(7)~

(8)

Payment Receipts. The bank must deliver a receipt
for each payment received, KRS 287.215(7).

(9)

Advertisinq. In advertising for a loan subject to
KRS 287.215, every advertisement stating the amount
of the loan must state the original principal
amount and show in detail any charges to be made,
KRS 287.215(8).

PENALTY
If a willful violation of any provlsl0n of KRS 287.215
occurs, the loan is void and the bank loses its right to
collect or receive any interest or charges whats'oever on
the loan.
However, the unpaid principal remains payable, KRS 287.215(10).
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VII. BANK CREDIT CARDS AND OTHER REVOLVING CREDIT (KRS 287.710 287.770)
A.

COVERED TRANSACTIONS
Generally KRS 287.710 to 287.770 authorize banks to
engage in revolving credit transactions - the principal
one being credit cards. However, other types of revolving credit - such as overdraft checking and home equity
lines of credit - are also covered so long as the
arrangement contemplates that:

B.

C.

(1)

The bank may extend credit by permitting the debtor
to make purchases of goods or services, or obtain
loans, from time to time, directly from the bank or
indirectly by use of a credit card, check or other
device;
.

(2)

The unpaid balances of purchases made, the principal of loans obtained, and finance and other
appropriate charges are debited to the debtor's
account;

(3)

A finance charge, if made, is computed on the
outstanding unpaid balances of the debtor's account
from time to time; and

(4)

The bank renders statements to the debtor at
regular intervals and the amount of such statements
is payment on a specified date or, at the borrower's option, may be paid in installments, KRS
287.710(6).

FINANCE CHARGES; PERIODIC RATE.
(1)

A periodic rate not exceeding 1 3/4% per month of
either the "average daily unpaid balance" of the
debtor's account during the billing cycle, or of
the "unpaid balance" of such account on the same
day of each billing cycle, KRS 287.740.

(2)

A variation of not more than four days from billing
cycle to billing cycle is deemed "the same day for
each billing cycle," KRS 287.640.

OTHER PERMITTED CHARGES.
(1)

If provided for in the revolving credit plan, the
following additional fees, charges and costs may be
collected:
(a)

Annual Fee.
287.750.

An
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annual

fee

of

$20,

KRS

D.

(b)

Delinquency Charges. Delinquency charges not
exceeding $5 each month, if payments required
by the revolving credit plan are not made when
due, KRS 287.750(1).

(c)

Real Estate Closing Costs.
All fees and
closing costs incurred in connection with the
taking of a:mortgage on real estate, if bona
fide and not retained by the bank, can be
collected, KRS 287.750(2).

(d)

Attorney's Fees.
Reasonable attorney's fees
and court costs, if the account is referred to
an attorney who is not a salaried employee of
the bank for collection, KRS 287.750(3).

MISCELLANEOUS
(1)

Initial Disclosure.
Before opening a revolving
credit plan, the bank must deliver or mail to the
debtor a statement of the provisions of the plan
containing the disclosures required by KRS 360.210
to KRS 360.265, the requisite federal Truth-inLending disclosures, and a statement that the
debtor may pay the unpaid balance of his or her
account in whole or in part at any time. If two or
more persons having the same residence are authorized to obtain credit under the plan, the disclosures and any subsequent periodic statements may
be delivered or mailed to the one person designated
by the plan, KRS 287.720.

(2)

Periodic statements.
The ·information required by
the federal Truth-in-Lending Act in the form of a
periodic statement for each billing cycle is also
required by KRS 287.730(1). A legend to the effect
that the debtor may at any time pay the aggregate
balance owed or any part thereof is also required,
KRS 287.730(1).

(3)

Free Ride Period. Where the revolving credit plan
involves the use of a credit card for the purchase
of goods or services from a third-party, no finance
charge can be imposed upon the debtor if payment in
full of the entire outstanding unpaid balance owned
on the debtor's account is received at the place
designated by the bank by the date of the statement
for the next billing cycle, KR.S 287.730(2}.
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RETAIL INSTALLMENT SALES ACT (KRS 371.210 - 371.330)
A.

SCOPE
(1)

This act generally applies to consumer transactions, i.g., the sale of "goods" or "services"
when purchased primarily for personal, family or
household use.

(2)

The sale of "motor vehicles" are specifically
excluded from coverage, KRS 371.210(3).
(a)

with respect to KRS 371.210(3) 's exclusion of
"motor vehicles," that term is defined to
include a "mobile home • . • used primarily to
transport persons or property on a public
highway • • • " There has been some confusion
over whether the "stationary" mobile home (as
opposed to a motor home, which clearly is a
"motor vehicle") is subject to the provisions
of the Motor Vehicle Retail Installment Sales
Act (KRS 190.090 ~t. seq.) or the Installment
Sales Act eKRS 371.210, et seq.).
1.

In 1980, the Attorney General stated in
a footnote to his opinion that retail
installment sales of mobile homes "wou-Id
not fall within the ambit of KRS Chapter
190 • • • Therefore, such contracts are
covered by the provisions of KRS 371.210,
et. seq.," OAG 80-51 (January 14, 1980).

2.

Later, in another opinion, the Attorney
General attempted to resolve the apparently conflicting statutes by stating
that stationary mobile homes with a cash
price of $5,000 or less were covered~y
the Motor Vehicle Retail Installment
Sales Act, while stationary mobile homes
having a cash price in excess of $5,000
were covered by the Retail Investment
Sales Act.
OAG 80-111 (February 8,

E

b

E

1~80)

3.

•

In 1984, the General Assembly removed the
"$5,000 cash sale price" qualification
from the definition of a "motor vehicle"
in the Motor Vehicle Retail Installment
Sales Act.
As a result, the Attorney
General's distinction between the two
statutes
appears
to
be
no
longer
applicable.
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4.

(b)

B.

C.

---

Finally, also in 1984, the Attorney
General again opined that a manufactured
home financing transaction providing for
a rate of interest that may be adjusted
at certain regular intervals is governed
by the provisions of KRS 360.150.
The
manufactured home financing transaction
providing for a fixed rate of interest is
governed be the Motor Vehicle Retail
Installment Sale Act.
Krs 190. 090 et
seq.
(OAG 84-353)

As a result, the most conservative approach is
to finance stationary mobile homes transactions (i.. e., purchase installment contracts)
as if the more restrictive finance charge
rates authorized by the Motor Vehicle Retail
Installment Sales Act were applicable.

FINANCE CHARGE RATES.
(1)

KRS 371. 260 (1) specifically permits the seller to
receive a "time price differential" in retail
installment contracts payable in substantially
equal monthly installment, but places no limitation
upon the amount of the time price differential.

(2)

Thus, because of the traditional distinction
between" interest" and a "time price differenti.al",
see Munson v. White, 309 Ky. 295, 217 S.W.2d 64'1
(1920), the Retail Installment Sales Act contains
no limit on the amount of finance charge which can
be collected.

OTHER PROVISIONS.
(1)

Disclosure Requirements.
There are specific disclosure requirements relating to type size and the
like, and a lINOTICE TO THE BUYER" provision which
must be contained in the contract.
The retail
installment contract also must disclose certain
information with respect to the sale, such as the
cash sale price, the down payment, official fees,
the amount of the time price differential and other
similar information, KRS 371.220.

(2)

Prepayment and Rebates.
The buyer must have the
right to prepay the contract at any time without
penalty.
He is entitled to receive a refund of
unearned charges under the Rule of 78 1 s. Acquisi. tion costs of $10 can be deducted before computing
the rebate.
Rebates of less than $1 need not be
made, KRS 371.260(2).
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(3)

IX.

Delinquency Charges.
Delinquency charges for
payments more than 10 days late are collectable in
an amount not exceeding 5% of the installment or
$5, whichever is less.
However, a minimum
delinquency charge of $1 may be collected, KRS
371.270(1).

MOTOR VEHICLE RETAIL INSTALLMENT SALES ACT
190.140)
.A.

(KRS 190.090 -

SCOPE.
This act relates to:
(1)

Any sale of a motor vehicle for other than business
or commercial use evidenced by a retail installment
contract in which the buyer agrees to pay a "time
sale price" payable in two or more installments,
KRS 190.090(2).

(2)

"Motor Vehicle" generally includes any device in,
upon, or by which any personal property is or may
be transported or drawn upon a highway, KRS
190.090(4).

F

!C=

E

B.

(a)

Some exceptions exist for road machinery and
farm implements.

(b)

Under a literal reading of this definition, a·
"stationary" mobile home could be a "motor
vehicle" subject to the Motor Vehicle Retail
Installment Sales Act, rather than "goods"
covered by the more general Retail Installment
Sales Act contained at KRS 371.210 et. seq.
This is the view of the Kentucky Attorney
General, see section VIII, A(2) (a)4 above.

(c)

Formerly, the defunction of a motor vehicle
was limited to vehicles having a cash sales
price of $5,000 or less. This dollar qualification was deleted by the 1984 General
Assembly.

FINANCE CHARGE RATES AND COMPUTATION.
(1)

For any new or used motor vehicle sold in its model
years, a $11/$100 "add-on" rate can be charged, KRS
190.110(1).

(2)

For any new motor vehicle not sold in its model
year, $13/$100 "add-on" rate can be charged, KRS
190.110(1).
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(3)

For any used motor vehicle having a model year of
one or two years prior to the year in which the
sale is made, $13/$100 "add-on" rate can be
charged, KRS 190.110(1).

(4)

For all other motor vehicles, a $15/$100 "add-on"
rate can be. charged, KRS 190.110(1).

(5)

At the seller's option, the finance charge can be
computed on a simple interest basis, and at a fixed
or variable rate, but in this event the amount of
finance charge that may be collected cannot exceed
the amount that could have been collected if the
finance charge were pre-computed, KRS 190.110(4).
NOTE:
The Kentucky Court of Appeals has held
(Roberts v. Capitol Cadillac-Olds, Inc. No. 87-CA1245-MR (October 21, 1988)] that in calculating the
finance charge permitted by KRS 190.110 (1), the
duration of the contract is igno'red.
Thus, in its decision, the Court of Appeals calculated the maximum permissible finance charge
allowed under KRS 190.110 by multiplying the amount
financed by the buyer ($10,997.31) by $11 and
dividing the produce by $100.
The result,
$~,209.70, was determined to be the maximum permissible finance charge despite the fact that the loan
was not for one year but for five (5) years.
In
effect, the court held that for five-year installment sales contracts, the maximum permissible
annual finance charge is approximately 4.19 percent
(computed on a simple interest basis charging
interest daily on the unpaid balance).
A motion
for rehearing is currently pending before the
court.
The Kentucky Bankers Association has
requested leave to file an amicus curiae brief.

C.

MISCELLANEOUS PROVISIONS.
(1)

Disclosure Requirements.
KRS 190.110 contains
requirements of what the retail installment contract must contain.
At least 8 point type is
required.
The cash sale price, the amount of the
down payment, official fees, the amount, if any,
included for insurance and other benefits (together
with a description of the type of coverage and
benefits), the principal balance, the amount of
finance charge and the "time balance" must be
disclosed.

(2)

Collateral.
A motor vehicle installment sale
contract cannot take a security interest in any
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goods other than the motor vehicle and its accessories, KRS 190.100(1)(b).
(3)

Prepayment and Rebates.
(a)

If the finance charge is pre-computed, the
buyer may prepay the contract at any time and
is entitled to receive a refund of a portion
of the finance charge computed in accordance
with the Rule of 78's.
However, an acquisition cost of $25 can be deducted from the
finance charge before computation of the
refund is made.
No refund of less than $1
need be made, KRS 190.120(1}.

(b)

If the ·finance charge is determined by the
"simple interest." method, the right of repayment also exists without any rebate but a
minimum finance charge of $25 can be collected
in any event, KRS 190.120(2}.

(4)

Deferred Payments.
The scheduled due date or a
schedule payment can be deferred.
Additional
finance charges computed at the same rate and by
the same method as set out in the original contract
can be collected.
A refinancing charge for such
extension, deferment or renewal not exceeding $5
can also be collected, KRS 190.130.

(5)

Delinquency Charges.
When the finance charge has
been determined by a pre-computed method, a delinquency charge on each installment not paid within
10 days of its due date, in an amount not exceeding
5% of each installment of $5, whichever is less,
can be collected, KRS 190.100(1) (d).

(6)

Attorney's Fees. When the finance charge has been
determined by the pre-computed method, attorney's
fees not exceeding 15% of the amount due and payable under the contract, plus court costs, can be
collected if the contract is referred to an attorney not a salaried employee of the holder of the
contract for collection.
KRS 190.100 (1) Cd) •
(Because of the statute's peculiar wording, a
question exists as to whether attorney's fees can
be collected where the finance charge is determined
on a "simple interest" basis.
Arguably, the more
general "attorney I s fees" provisions of KRS 453.250
should permit the collection of attorneys' fees in
a "simple interest" situation.)
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x.

MANUFACTURED HOME FINANCING (KRS 360.150)
A.

SCOPE.
First enacted in 1982, KRS 360.150 is limited to a
"manufactured
horne
financing
transaction,"
which
involves the sale of a "manufactured home" or a direct
loan used to finance the purchase of a "manufactured
horne," if the transaction provides "that the rate of
interest may be adjusted at certain regular intervals."
Thus, KRS 360.150 is only applicable to variable rate
transactions.
On the other hand, if the transaction provides "for a
fixed rate of interest payable in substantially equal
successive installments over a fixed term, KRS 360.150
is NOT applicable.

B.

(1)

"Manufactured Horne". ·As amended in 1984, the term
includes the typical single family mobile home as
well as a pre-fabricated dwelling that is manufactured in two or more modules at a location other
than a homesite, and which is designated to be used
as a residence when the modules are transported to
the homesite, and the modules are joined together
and installed on a permanent foundation systems.
The term includes the plumbing, heating, air conditioning and electrical systems contained in the
structure, KRS 360.150 (1) (c) •

(2)

Affect of Federal Preemption Laws.
To the extent
that a "manufactured home financing transaction"
will result in the taking of a first lien on "residential real property" or "residential manufactured
housing," as defined in section 501 of the Depository Institutions Deregulation and Monetary Control
Act of 1980, the provisions of that statute, which
preempt certain state laws to the contrary, may
also apply. See section III above for a discussion
of the 1980 Act.

(3 )

option To Compl v with Federal Agencies' Regulations. In lieu of complying with KRS 360.150, the
debtor and lender may agree on terms authorized or
permitted in any program for residential mortgage
loans by the FHLBB, the Comptroller of the Currency, or any other federal department, agency or
board, KRS 360.150(13).

VARIABLE RATE TRANSACTIONS
If the transaction provides that the rate of interest
may be "adjusted" at certain regular intervals, KRS
360.150
requires
that specific
indices be used.
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Further, the frequency with which such adjustments may
be made, and limitations on the amount thereof, are
specified, KRS 360.150(2).
(1)

Available Indices. KRS 360.150(3) only permits the
use of two indices:
(a)

The monthly average yield on U. S. treasury
securities adjusted to a constant maturity of
5 years; or

(b)

An index approved by the FHLBB or by tl}e
Comptroller of.the CUrrency for adjustable or
variable interest rates on residential mortgage loans.

(2)

Minimum Interval Between Adjustment.
The rate of
interest cannot increase or decrease during the
six-month period following the loan transaction.
Further, at least six months must elapse betw.een
subsequent change~, KRS 360.150(4).

(3)

Ceiling on Amount of Adjustment.
(a)

Where the stated regular interval between rate
adjustments is six months, an adjustment may
not result in a rate of interest which is more
than 1% greater or less than the interest rate
in effect prior to such adjustment, KRS
360.150(6).

(b)

If the stated regular interval between rate
adjustments exceeds six months,then the
maximum adjustment, either up or down, is 1%,
multiplied by the number of whole consecutive
six month periods in the interval between rate
adjustments, KRS 360.150(6).

(4)

Decreased Mandatory. Any increases in the rate of
interest permitted are optional with the creditor;
however, decreases are mandatory whenever the total
decrease in the index equals or exceeds one-quarter
(1/4) of 1%,KRS 360.150(7).

(5)

Prior Written Notice.
The creditor must send
written notification of any rate adjustment, by
first class mail, postage pre-paid, at least one
month before the date that the new rate of interest
takes effect, KRS 360.150(12).

(6)

Computation of Adjustment.
(a)

First Adjustment.
Adjustments, either up or
down, to the rate of interest shall, for the
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first adjustment following the loan transaction, be equal to the difference between the
index value in effect on the first day of the
second calendar month preceding the particular
adjustment date, and the value in effect on
the first day of the month in which the loan
transaction occurred, KRS 360.150(5).
(b)

(7)

Subsequent Adjustments. Adjustments after the
first adjustment must be equal to the difference between the index value in effect on
the first day of the second month preceding
the adjustment date and the index value in
effect on the first day of the second month
preceding the date of the immediately preceding rate adjustment, KRS 360.150(5).

Result of Adjustment on Payment Terms.
By agreement, adjustments to the rate of interest may
result in changes in the amount of regular installment payments due, orcnanges in the term of the
financing,
or
a
combination
of
both,
KRS
360.150(10).
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INTERNAL REVENUE SERVICE RETURNS
REGARDING DEBT FORGIVENESS

W. Bradford Boone
Stites & Harbison
Lexington, Kentucky

SECTION 0

----------

INTERNAL REVENUE SERVICE

FORM
l099-C

Form 1099-C
Co)rdinlJtion With Form 1099-A.-lf, in
the same calendar year, a debt is canceled

Caution: The following instructions (except
those under Coordination With Form~
109.9-A and related instructions under Box
5 and Box 7 later) are based on temporary
regulations under section 6050P issued in
December 1993. Final regulations under
section 6050P are expected to be issued in
early 1995. For debts discharged before
the effective date of those final regulations,
no penalties will be imposed if you do not
report:
1. A debt discharged in bankruptcy
(under title 11 of the U_S. Code).
2. A debt discharged as the result of the
expiration of the statute of limitations for
col/ection of the debt.
3. Any amount other than principal for a
debt that arose in connection with a

t--:-

in ( onnectlon with the acquisition or
ab; ,ndonment of secured property and you
wo jld be required to file both Form
1019-C and Form 1099-A, Acquisition or
Ab mdonment of Secured Property, you
art required to file Form 1099-C only. You
wil meet your Form 1099-A filing
ree wirement by making appropriate entries
in ·lOxes 5 and 7 on Fonm 1099-C, You
rm f file both Forms 1099-A and 1099-C.
bu make no Form 1099-A entries In boxes
5 I nd 7 on Form 1099-C. See the
ins :ructions for Form 1099-A earlier and
Be ( 5 and Box 7 later,
WI 10 Must File.-File Form 1099-C if you
art a financial institution described in
se ;tion 581 or 591 (a) (such as a domestic
be 1k, trust company, building and loan or
sa lings and loan association); a credit
un on; a Federal executive agency defined
in ,ection 6050M. the Federal Deposit
In! urance Corporation (FDIC), the
R£ solution Trust Corporation (RTC). the
N! tional Credit Union Administration
(N ~UA), or any successor or subunit of a
Fderal executive agency, FDIC, RTC, or
N( :UA. Also file Form 1099-C if you are a
cc 'poration that is a subsidiary of a
fir !ncial institution or credit union, but only
if, because of your affiliation. you are
Sl oject to supervision and examination by
a:ederal or state regulatory agency,
0, .bt Defined.-A debt is any amount
01 'ed to you including principal. interest,
p(-nalties. administrative costs, and fines,
to the extent they are indebtedness under
S( etion 61 (aX12). The amount of debt
dl .charged or canceled may be all or only
pi rt of the total amount owed.
y, hen Is 8 Debt Canceled or
o seharged7-A debt is canceled or
dl ,charged when an identifiable event

jeno ng transaction. A lending transaction is
B tre '1saction in which a lender extends
cree 't, InCluding revolving credit, to a
bon )wer.
4. A debt discharged for a person other
thar the primary (or first-named) debtor in
the :ase of multiple debtoT5, for debts
inc!. -red before January 1. 1995.
File Form 1099-C, Cancellation of Debt,
for, ,ach debtor for which you canceled (or
disc Mrged) a debt (or indebtedness) owed
to }' )U of $600 or more and you are a
fina lcial institution, a credit union. or a
Fed~ral Government agency (including one
of t 16 three agencies listed under Who
Mu it File below). You must file even
thOI Igh the debtor may not be subject to
tax :10 the canceled debt. That is. you are
not required to determine whether the
det tor qualifies for exclusion under section
10c For example. debts discharged in
bar <ruptcy are reportable.
'I' )u are not required to aggregate
mu :Iple discharges of debt of less than
$6( J during a year unless the separate
dis, :harges are under a plan to evade the
For T1 1099-C reporting requirements,

F Ie Form 1099-C if the debtor is an
ind vidual. corporation, partnership, trust,
est lte, association. or company, Backup
wit lholding does not apply.
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occurs that indicates the debt will never
have to be paid by the debtor. taking into
account all the facts and circumstances.
An identifiable event includes. but is not
imited to:
1. A discharge of a debt under title 11 of
the U.S. Code (bankruptcy).
2. An agreement 'between the creditor
and the debtor to cancel all or part of a
debt (including an agreement that results in
an exchange under section 1001). if the
last event necessary to can eel the debt
has occurred. or
3. A cancellation or extinguishment of
the debt by operation of law that makes
the debt unenforceable (for example. the
statute of limitations for collection of the
debt expires).
A bookkeeping entry. such as a deduction
for book or regulatory reporting purposes
or a partial or full bad debt. deduction for
tax purposes, is not, alone. an identifiable
event. However, such bookkeeping entry is
one of the facts and circumstances to take
into account to determine jf a discharge or
cancellation has. occurred.
Collection activity by the creditor is
anoth er one of the facts and
circumstances to take into account to
determine if a discharge or cancellation
has occurred. In determining that part of a
debt is canceled. disregard collection
activity on the remaining part of the debt.
Multiple Oebtors.-II you cancel a debt
with more than one debtor. you must file
Form 1 099-C for each debtor that had a
debt of $600 or more canceled. II the
multiple debtors are jointly and severally
liable on the debt, report the entire amount
of the canceled debt on each debtor's
Form 1099-C.
Recordkeeplng.-lf you are required to file
Form 1099-C, you must retain a copy of
that form or be able to reconstruct the
data for at least 4 years from the due date
of the return.
Requesting TIN5.-YOU must make all
reasonable efforts to obtain the taxpayer
identification number (TIN) of the person
whose debt was canceled. You may obtain
the TIN when. the debt is incurred. If you
do not obtain the TIN before the debt is
canceled, you must request the debtor's
TIN. Your request must clearly notify the
debtor that the Internal Revenue Service
requires the debtor to furnish its TIN and
that failure to furnish sucli TIN subjects the
debtor to a $50 penalty imposed by the
IRS. No particular form is required to
request the TIN, but if you use Form W-9,
you will satisfy the reasonable efforts
requirement. A debtor is not required to
certify his or her TIN under penalties of
perjury.
Statements to Oebtors.-Furnish each
debtor with Copy B of Form 1099-C or a
substitute statement that complies with the
requirements of Pub. 1179. See part H
under Generallnstnuctions earlier. You
hzo furnished a statement to lhe debtor if
It I" mailed to the debtor's last known
address.
Box 1.-Enter the date the debt was
t:anceled. See When /s a Debt Canceled

or Discharged? earlier. Use the format
MMOOYY to indicate the date. For
example, for January 7, 1995. enter
010795.
Box 2.-Enter the amount of the canceled
debt See Debt Defined earlier.
Box 3.-Enter any interest included in the
canceled debt in box 2.
Box 4.-Enter any penalties, fines, or
administrative costs Included in the
canceled debt in box 2.
Box 5.-Enter a description of the origin of
the debt, such as student loan, mortgage.
or credit card expenditure. 8e as specific
as possible. If you are filing a combined
Form 1099-C and 1099-A, also enter a
description of the property.
Box 6.-Enter an ·X· in the checkbox if
the debt was discharged in bankruptcy. if
known.
Box 7.-Make an entry in this box only if
you are filing a combined Form 1099-C
and 1099-A. For a foreclosure. execution.
or similar sale. enter.the fair market value
of the property. Generally. the gross
foreclosure bid price is considered to be
the fair market value. If an abandonment or
voluntary conveyance to the lender in lieu
of foreclosure occurred. enter the
appraised value of the property.

Form 1099-01V
File Form 1099-DIV. Dividends and

Distributions, for each person (a) to whom
you have paid gross dividends and other
distributions on stock (box 1a) of $10 or
more. (b) for whom you have withheld and
paid any foreign tax on dividends and
other distributions on stock, (c) for whom
you have withheld any Federal income tax
under the backup withholding rules, or (d)
to whom you paid $600 or more as part of
a liquidation.
Section 404(kl Dlvidend.-Report on Form
1099-01V dividends distributed under
section 404(k) on stock held by an
employee stock ownership plan (ESOP) or
a tax credit ESOP. However. if a section
404(k) distribution is made in the same
year as a total distribution. the entire
amount should be reported as an amount
includible in income on Form 1099-R.
Exceptions.-You are not required to file
Form 1099-01V for payments made to
certain payees including a corporation, a
tax-exempt organization, an individual
retirement arrangement (IRA). a U.S.
agency, a state, the District of Columbia, a
U.S. possession, or a registered securities
or commodities dealer.
Oividends.-If you make a payment that
may be a dividend, but you are unable to
determine whether any part of the payment
is a dividend by the time you must file
Form 1 099-0IV. the entire payment must
be reported as a dividend. See regulations
under section 6042 for a definition of
dividends.
Note: Certwn distributions commonly
referred to as "dividends· are actually
interest and are to be reported on Form
109S-INT. These include so-caJled
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"dividends on tapas;t or on share
accounts in CO< perative banks, credit
unions, domest :: building and loan
associations, de mestic and Federal savings
and Joan assocI Jtions, and mutual savings
banks.
ft

An exempt-ir ,erest dividend from a
regulated lnves ment company retains its
tax-exempt stal us and is not reported on
Form 1099-DIV or 1099·INT.
Substitute Paynents in Lieu of
Oividends.-Fc • payments received by a
broker on beha f of a customer in lieu of
dividends as a esult of the transfer of a
customer's sec Irities for use In a short
sale. see Box e under Form 1099-MISC
later.
RICs.-lf a regtlated investment company
(RIC) declares" dividend In October,
November, or C!cember payable to
shareholders of record on a specified date
in such a manti , the dividends are treated
as paid by the IIlC and received by the
shareholders or December 31 of such year
as long as the e Ividends are actually paid
by the RIC duril 'g January of the following
year. Such divic ends should be reported
on Form 1099-! 'IV for the year preceding
the January the I are actually paid. See
section 8S2(b)(7.
If such a divic.end paid in January is
subject to back JP withholding. it must be
withheld when t 1e dividend is actually
paid. Therefore, backup withhold in
January, deposi. the withholding when
appropriate. ant reflect it on Form 945 for
the year withhel j. However, since the
dividend is repe 1able on Form 1099-01V in
the prior year. t Ie related backup
withholding is a 30 reportable on the prior
year Form 1099 DIV.
Restricted StO( k.-For information about
reporting divide Ids on restricted stock. see
Rev. Procs. 80- 1,1980-1 C.B. 616, and
83-38, 1983-' { .B. 773, and Rev. Rut
83-22, 1983-1 ( .B. 17.
Statements to lecipients.-For an
explanation of tl Ie requirement to furnish
an official form ' 0 recipients in person or
by statement m tiling, see part H under
General lnstru( tlons earlier. Also see PUb.
1179.

2nd TIN Not.-· 'au may enter an ·X" in
this box if you v ere notified by the lAS
twice within 3 c tlendar years that the
payee provided 1n incorrect taxpayer
identification nu nber (fIN). If you mark this
box. you will co ,ply with a safe harbor
due diligence re luirement of Temporary
Regulations sec ion 35a.9999-3. Q/A-89 ,
and the IRS will not send you any further
notices about tI· s account. Also see
Regulations sec ion 301.6724-1 (9).
Box 1a.-Enter Jross dividends, including
those from mon Iy market funds, and other
distributions on .tock. Include reinvested
dividends as grc S5 dividends. Include all
amounts shown in boxes 1b. 1c, 1 d, and
1e. Do not inclu· Ie in box 1a amounts
reported in bOXE ;; 5 and 6.
Box 1b.-Enter >rdlnary dividends. Also
include this ame Jnt in box 1a.
Box 1c.-Enter :apital gain distributions.
Also include this amount in box 1a.
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Cancellation
of
Debt
CREDITOR'S Fe~ral identification

( f debt canceled

DEBTOR'S identification number

Copy A
For
Internal Revenue
Service Center

DEBTOR'S name

$

File with Form 1096.
For Paperwork
Reduction Act
Notice and
Instructions for
completing this form,

Street address (including apt. no.)

City. state. and ZIP COde

J----------"---------------+
......---------r---------f
see Instructions for
6 Check for
Account nurnoer (opttonal)
Fair mari et value of property
Forms 1099, 1098.
"i!'"lnIOU::V

6498, and W-2G.
Form

1099-C

Cat. No. 26280W

Oepamn' nt of the Treasury - Internal Revenue Service

Do NOT Cut or Separate Forms on This Page
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CREOITOR'S name, sInIet addresi. city. atate. and ZIP code

~®95
CREDITOR'S Fede.. identification

Cancellation
of
Debt
Copy 8

DEBTOR'S IdentlfJcaUon number

For Debtor
DEBTOR'S

name
~

_ _ _ _ _ _ _ _.L..-:::.....,......,.._ _ _ - - - - I

ThIs Is imponant tax
Information and Is being
furnished 10 the Internal
Revenue service. If you
- are required to file a

return, a negligence

Slfeet addfess fmcluding apt. no.)

penalty or other
sanction may be
Imposed on you jf

City, state. and ZIP code

taxllble income results

from this transaction

ma!l(et Value If property and the IRS determines
lI1at it has not been

Account number (optional)

reported_

Form

1

(Keep for your records.)

Department of tIM TI8as\Jry - Internal Revenue Service

-Instructions for Debtor

Box 1.-Shows the date the dE bt was canceled.

If a Federal Government agency, financial institution, or credit
union cancels or forgives a debt you owe of $600 or more,
this form must be provided 10 you. Generally, If you are an
individual, you must Include the canceled amount in your
income on Form 1040. If you are a corporation, partnership,
or other entity, report the canceled debt on your tax return.
See the instructions for your tax return.
However, some canceled debts, such as certain student
loans (see PUb. 525). certain purchase money debt (see Pub.
334), qualified farm debt (see Pub. 225), qualified real
property business debt (see PUb. 334). or debts canceled in
bankruptcy (see Pub. 90S), are not includible in your Income.
Do not report a canceled debt as income if you did not
deduct it but would have been able to do so on your tax
return if you had paid It. Also, do not Include canceled debts
in your income to the extent you were insolvent. If you
exclude canceled debt from your income because it was
canceled in a bankruptcy case or during insolvency, or
because the debt is qualified farm debt or qualified real
property bUSiness debt, file Form 982. Reduction of Tax
Attributes Due to Discharge of Indebtedness (and Section
1082 Basis Adjustment).

Box 2.-Shows the amount of labt canceled.
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Box 3.-5hows the amount of nterest included in the
canceled debt in box 2.
Box 4.-5hows penalties, fines or administrative costs
included tn box 2 as part of th£ canceled debt.
Box 5,-Shows a description 0 the debt. If box 7 is
completed, also shows a descr ption of the property.
Box 6.-lf the box is marked, t Ie creditor has Indicated the
debt was canceled in a bankru; Itcy proceeding.
Box 7.-lf, in the same calend. r year, a foreclosure or
abandonment of property occu red in connection with the
cancellation of the debt, the fai - market value of the property
will be shown, or you will recel l e a separate Form 1099-A
Acquisition or Abandonment of Secured Property. You may
have income or loss because 0 - the acquisition or
abandonment. See Pub. 544. ~ ales and Other Dispositions
of Assets, for information abou foreclosures and
abandonments.

OMS No 1545-1424

Cancellation
of

Debt
Form I099-C
CREDITOR'S FedmlldentJf1talion

AmourlofdebtcB~

DEBTOR'S identification number

$
DEBTOR'S name

3 Interest included in box 2

4 Penall !S, fines, Bdmin.
costs , ICluded in box 2

$

$

Streel address ~ncludlng apt. no.)

5 Debt description

City, state, Bnd ZIP code

number (optional)

Form

6 Cheek for

m rket value 01 property

1099-C

CopyC
For Creditor
For Paperwork
Reduction Act
Notice and
instructions for
completing this
form, see
Instructions for
Forms 1099,
109B,5498,
and W-2G_

Depan 18I1t of the Treasury - tntemal Revenue Service

Creditors, Please NoteSpecific information needed to complete this form and other
forms in the 1099 series is given in the 1995 Instructions for
Forms 1099,1098, 549B, and W-2G. A chart in those
instructions gives a quick guide to which form must be filed
to report a particular payment. You can croer those
instructions and additional forms by calling 1-BOO-TAX-FORM

Furnish Copy 8 of thi ; form to the debtor by January 31,

1996.

(1-800-829-3676).
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File Copy A of this fo: m with the IRS by February 2B,
1996_

NOTES FOR
IRS RETURNS REGARDING DEBT FORGIVENESS SESSION
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UNIFORM COMMERCIAL CODE
UPDATE
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John T. McGarvey
Morgan&Pott~ger

Louisville, Kentucky
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SECTION P

- --------------------------.

UNIFORM COMMERCIAL CODE UPDATE
John T. McGarvey
Morgan' Pottinger, P.S.C.
I.

RECENT DECISION UNDER ARTICLE 9 - SECURED TRANSACTIONS
A.

Ford Motor Credit Company v. Hall, Ky. App., 879 S.W.2d·
487 (1994).
This was a typical case instituted by a
creditor to recover a deficiency following the sale of a
repossessed motor vehicle. FMCC sent its debtor a notice
of private sale (the date after which the vehicle would
be sold) and proceeded to sell the vehicle at a dealers
only auto auction in North Carolina.
FMCC moved for
summary judgment.
The debtor
argued that the
circumstances of the sale, an auction, attended by a
number of bidders, constituted a public sale and that
FMCC's notice thus failed to meet the standards of KRS
355.9-504(3).
The Harlan Circuit Court concurred and
denied FMCC summary judgment on due process grounds.
The Court of Appeals reversed.
Relying on the Iowa
Supreme Court in John Deery Motors, Inc. v. Steinbronn,
383 N.W.2d 553 (Iowa 1986), the Court found that a
secured party's sale of collateral at an auction open
only to automobile dealers is a private sale within the
meaning of the Uniform Commercial Code.
Only because
FMCC failed to submit proof on the dealers only rule of
the auction, the case was remanded to the Harlan Circuit
Court for proceedings consistent with the opinion of the
Court of Appeals.
The Court of Appeals specifically
found "that the circuit court erred by holding that Ford
Motor Credit was required to give Hall specific notice of
the date, time and place of the sale of the automobile,
even if it were a private sale." Id. at 490.

B.

Wayne Supply Company, Inc. v. Commonwealth of Kentucky
Revenue Cabinet, No. 93-CA-ll11, 1995 Ky. App. Lexis 24
(February 10, 1995).
In an opinion that the Court
described as resulting in "an absurd windfall for the
Commonwealth", the Court of Appeals ruled that a
previously filed state tax lien takes priority to a
purchase money security interest properly perfected under
the Uniform commercial Code. While the majority suggests
legislative relief to cure the problem, Judge Howerton,
in a strong dissent, relying on the Tennessee Supreme
Court's decision in Commerce Union Bank v. Possum Holler,
Inc., 620 S.W.2d 487 (Tenn. 1981), finds that the debtor
had no equity in the equipment to which the state tax
lien could attach.

Copyright John T. McGarvey
Morgan & Pottinger, P.S.C. 1995
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C.

Farmers Bank & Trust Co., v. Brazell, No. 93-CA-000424,
1995 Ky. App. Lexis 27 (February 15, 1995).
The bank
took a security interest in three certificates of deposit
issued in the name of its debtor "or" her daughter. The
debtor pledged the certificates as collateral on several
loans. The bank took possession of the certificates thus
perfecting its security interest under KRS 355.9-305.
Upon the death of the debtor, the daughter claimed the
certificates passed to her free of the bank's security
interest. The Court of Appeals ruled that the decedent's
pledge of the certificates of deposit had the same effect
as if she had cashed them and used the money to secure
the bank. Relying on KRS 355.3-116 the court found the
transactions to be authorized by law.
The court ruled
that "Farmers' right to the certificates of deposit
survives the death of the decedent and is superior to
(the daughters). This is a case of first impression in
Kentucky.

D.

Peoples Bank & Trust Company of Madison County v. Madison
Tobacco Warehouse.
In a typical agricultural lending
arrangement, the borrower obtained a production loan to
be secured by his tobacco crop. He executed a security
agreement that was properly filed by the bank to perfect
its interest. Further, complying with KRS 355.9-307, the
bank mailed notice of its lien to the two tobacco
warehouses listed by its debtor as potential sellers of
his crop. The warehouse where the crop was sold failed
to piCk up the notice, sent certified mail return receipt
requested, and the notice was returned to the bank.
The trial court ruled in favor of the warehouse and was
reversed by the Court of Appeals. The Court of Appeals
accepted the bank's argument that it had met the
notification requirements when it took the steps
reasonably required to inform the warehouse of the bank's
security interest. The definition of "notifies or gives"
under the Code does not require actual knowledge.
KRS
355.1-201(26).

II.

FUTURE DEVELOPMENTS IN KENTUCKY'S UNIFORM COMMERCIAL CODE.

A.

The model revisions to Articles 3 and 4.
1.

since there promulgation in 1990, the revised
Articles 3 and 4 have been adopted by 38 states and
are before the legislatures of most other states.
They will be introduced in the 1996 session of the
Kentucky General Assembly.

2.

BenE!fits to banks under the
include certainty as to what
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revised Articles
transactions are

covered under Article 3, a clear definition of the
standard of "ordinary care" required in the
handling of checks for processing or for payment by
automated means, a uniform statute of limitations,
expansion of the per se negligence rule to the case
of endorsements forged by an employee,
and
authorization of electronic presentment of items
and related provisions to truncation.
B.

Revised Article 8 - Investment Securities.

1.

The 1977 revisions to Article 8 envisioned
uncertificated securities but did not envision the
extent to which securities are now held in
brokerage accounts.
The revisions establish a
system of rights and remedies in regard to these
account.

2.

Perfection of
uncertificated
Article 9.
A
over collateral

liens on both certificated and
securities will be returned to
creditor will have better control
that includes securities accounts.
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COMMUNITY DEVELOPMENT

AND
REGULATORY IMPROVEMENT ACT OF 1994

TITLE I:
SUBTITLE B: HOME OWNERSHIP AND EgllTY PROTECTION
- Reverse Redlining Amendments To The Truth-In-Lending Act -

James F. Rose
Brown, Todd & Heyburn
Lexington, Kentucky

•

SECTION Q

COMMUMITY DEVELOPMENT AND REGULATORY IMPROVEMENT ACT
OF 1994

Title I
Subtitle B -- Home Ownership and Equity Protection
- Amendments To the Truth-In-Lending Act -

Subtitle B - Home Ownership and Equity Protection
Consumer Protection For Certain Mortgages
This subtitle amends the Truth-in-Lending Act to require enhanceddisclosures and limitations for "covered mortgages." Covered mongages are closed-end home mongages (other than a mortgage to
finance the acquisition or initial construction of the residence, or
"reverse mortgages"), if: (1) the annual percentage rate of the mortgage
ex.ceeds by more than 10 percent, the yield on Treasury securities
having a comparable maturity period; or (2) the total points and fees
payable by the consumer at or before closing exceed the greater of
$400 or 8 percent of the total. loan amount.
The Federal Reserve Board is given limited discretion to adjust the

10 percent amount beginning two years after nnal regulations are
promulgated, but it may not be lower than 8 percent or higher than
12 percent. The $400 amount is to be adjusted annually for inflation.
(Sec. 151).
'

Disclosures
In addition to other disclosures, creditots must make prescribed new
disclosures at least three business days prior to the consummation of
the loan transaction. Among the new disclosures required are statements that the consumer is not required to complete the loan agreement, and that if the consumer obtains the loan, he could lose his home
if he does not meet his obligations under the agreement. (Sec. 151)..

Prohibitions and Restrictions
The legislation imposes certain substantive prohibitions and t'estric~
tions on covered loans. Fot example, prepayment penalties are

Q -1

generally prohibited unless the consumer's monthly debts were less
than 50 pe:rcent of his gross monthly income at the time the mortgage
was consilmmared. Balloon payments are prohibited for covered
mortgage i.oans if the term of the loan is less than five years. Covered
mortgage loans may not include terms under which the outstanding
principal balance increases over the course of the loan because the
regular paymentS do not cover the full amount of intereSt due (unless
the loan qualifies as a «reverse mortgage» as described below). (Sec.
151).

The legi,lation provides that a creditor may not engage in a "pattern
or practice'" of extending credit to consumers through the issuance of·
covered mortgages without regard to the consumers' "repayment
ability, incl,uding the consumers' current and expected income, current
obligations, and employment." A creditor is also prohibited from
making a payment to a contractor under a home improvement contract
from funds extended through a covered mortgage, unless the payment
is made through an instrument that is payable jointly to the consumer
and the contractor, or at the election of the consumer, to a third party
escrow agent. (Sec. 151).
ASSignee , liability -

Waiver of Holder In Due Course Doctrine

Any person who purchases or is otherwise assigned a covered
mortgage i:ill be subject to all claims and defenses with respect to
that mortgage that the consumer could have raised or asserted against
the originator of the loan, unless the assignee demonstrates, by a
preponderance of the evidence, that a reasonable person exercising
ordinary du(~ diligence, could not determine, based on the documentation and dis,closures required by law. that the mortgage falls within
the description of a covered mortgage. Any person who sells or assigns
a covered mortgage
must include a prominent notice of the assignee's
I
potential lia';bility under this section. (Sec, 153),
,

Reverse A,fortgages
A "revers'e mortgage" is defined as a non-recourse transaction in
which a mortgage or equivalent security interest is created against the
consumer's :principal dwelling) securing one or more advances, and
with respect Ito which the payment of any principal, interest, or shared
equity is payable only after the transfer of the dwelling, the death of
the consumer, or if the consumer ceases to occupy the dwelling as
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a principal residence. A reverse lllortgage is not subject to the
disclosures and restrictions described above, but instead is subject to
a special set of disClosures. These disclosures must be made at least
three days prior to consummation of the transaction, and among other
things, must disclose the potential total cost to the consumer under
varying scenarios. (Sec. 154).
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